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THE CASE OF THE PIUS FUND OF THE CALI- 
FORNIAS- BEFORE THE PERMANENT COURT 
OF ARBITRATION UNDER THE HAGUE CON- 
VENTION OF 1899. 

A most conclusive and successful test of 
the practical results achieved by the great 
International Peace Conference, convened in 
1898 at The Hague on the initiative of Em- 
peror Nicholas of Russia, is to be found in the 
recent hearing before the permanent court of 
arbitration, established by that convention, of 
what is known as ‘*The Case of the Pius Fund 
of the Californias.’’ This being the first case 
heard and decided by this court, many inter- 
esting deductions and precedents may be drawn 
from it, of importance, not only to stu- 
dents and officials interested in questions of 
diplomacy and international law, but to private 
individuals all over the world, especially 
to those owing allegiance to one of the signa- 
tury powers to this convention. 

It will not serve our present purpose to en- 
ter into any detailed account of the merits of 
the claim made by this government in behalf 
of the Bishop of California against the state 
of Mexico for the collection of a fund alleged to 
be held by the latter in trust for the benefit and 
support of the Catholic chureh in California. 
It seems that about the year 1697 a move- 
ment was set on foot to raise a fund for the 
evangelization of the indians of California. 
The fund,thus realized, has been estimated at 
about $800,000 and was invested in good securi- 
ties, the income from which was turned 
over by the trustees to the Jesuit, and 
then to the Franciscan order of  mission- 
aries who from time to time had charge of 
the missionary enterprises of the Catho- 
lie church in that field. From 1768 uutil 
Mexico, in 1821, achieved her independence 
the fund was administered by the crown 
of Spain through officials appointed for that 
purpose. From 1821 until the acquisition of 
California by the United States these proper- 
ties were under the care and control of Mexico, 
who recognized their trust character. After 
the incorporation of California as a part of 
the United States, the Mexican government 
refused any further to pay over the income 
to the one who had been receiving it and who 





was justly entitled to it — the Bishop of the 
Californias and his successors in title and 
interest. 

Upon this state of facts the United States 
government, on behalf of the bishops of Mon- 
terey and San Francisco, presented a demand 
upon the government of Mexico that they pay 
over to said bishops the sum of $43,050.99 
for each and every year which it had 
refused or failed to pay the income from 
said fund to the uses for which it was 
created. On May 22, 1902, the two repub- 
lies agreed to submit the case to the 
determination and judgment of an arbitral 
court to be controlled by the provisions of what 
is generally known as The Hague Convention. 
The agreement between the parties provided 
that ‘‘the award ultimately given hereunder 
shall be final and conclusive as to matters 
presented for consideration.’’ Five judges 
were selected from the permanent board to 
decide this particular controversy. This court 
convened with unexpected promptness, heard 
the pleadings, received evidence in support 
thereof, and took the case under advisement 
on briefs submitted by both parties. We 
have before us at this writing the supple- 
mental brief of the claimants, prepared by the 
Hon. Garret W. McEnerney, of counsel for 
the United States. It is in every respect like 
an ordinary brief in any ordinary civil case 
with the exception that the court is not bur- 
dened with the citation of many authorities. 
This being the first case on-the docket, the 
court was delightfully free from any of the 
technical restraints of precedents and the rule 
of stare decisis. On Oct. 16, 1902, the court 
rendered its decision in favor of the United 
States, as representing the claimants in Cali- 
fornia, for the full amount demanded. 

The most practical and important feature em- 
phasized by this case is the final and complete 
success of international arbitration. Many 
proposed codes of arbitration and rules 
of procedure have been made, but up to 
the present time the procedure has been 
regulated by the arbitrators, or by gen- 
eral or special treaties. In most cases 
they were uncertain and unsatisfactory. ‘‘If 
it is desired,’’ said Lord Pauncefote in pre- 
senting the suggestion that aroused both 
amazement and enthusiasm in the breast of 
every delegate to the Hague Conference, ‘‘to 
take a step in advance, I am of the opinion 
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permanent international tribunal which can 
be called together immediately at the request 
of contending nations.’? This idea was 
adopted, and its prompt ratilication by every 
signatory power represented at the conference 
resulted in what we believe is destined to be 
known in history as the greatest achievement 
of the nineteenth century. 

This permanent court of arbitration was 
established with offices and a permanent sec- 
retary, M. L. H. Ruyssenaers, at The Hague, 
on April 14, 1901. It is composed of not 
more than four representatives from each of 
the signatary powers. ‘Thesé persons are en- 
rolled as members of the court and hold office 
for a term of six years. The list of the mem- 
bers of this court are sent to each of the 
powers, and constitute a sort of panel from 
which the litigating parties shall select a 
special court of five to decide the differences 
that have arisen between them in any particu- 
lar instance. Rules of procedure and evi- 
dence are provided, and the decision of the 
court is, under the solemn agreement of the 
parties to this convention, to be absolutely 
binding. 

The most frequent occasions for convening 
this court is expected to be, in the words of the 
original draft creating the court, ‘‘cases of 
differences or conflicts regarding pecuniary 
damages suffered by a state or its citizens in 
consequence of illegal or negligent action 
on the part of any state or the citizens of the 
latter.’’ It will be observed, therefore, that 
the court is destined to be of more than 
merely academic interest to the lawyers and 
laymen of this country. And _ in this connec- 
tion it is a fact quite significant that the first 
case before this court should not only have 
arisen at the instance of this country, but that 
it should have been in the nature of a mere 
private dispute of such character that had it 
arisen altogether between parties in this 
country would have necessitated a suit in 
equity for an accounting and enforcement 
of a trust. These facts open up to our vis- 
ion, not too optimistic, we trust, a great inter- 
national tribunal where all suits of a private 
business nature between nations or their 
citizens, will be judicially determined. The 


or 


use for its good offices wili every year be 
anecentuated and aeccellerated by the growing 
intimacy 


in international trade relations. 





Merchants in the United States are entering 
into the closest relations with the traders 
of other lands, and intercourse between them 
and their governments is so constant and fre- 
quent that disputes and differences cannot 
be said to be mere possibilities. As commer- 
cial intercourse begins to wipe out interna- 
tional boundary lines, as it has done those 
said to be existing between the states of this 
union, the occasions for resorting to some per- 
manent international tribunal will 
frequent those which compel resort to 
federal courts to settle disputes between citi- 


be as 


aus 


zens of different states, under our own con- 


stitution. 


NOTES OF IMPORTANT DECISIONS. 


BANKRUPTCY—VPOWERS OF BANKRUPT COURT 
IN MATTERS OF CONTEMPT.—An interesting dis- 
cussion of the powers of the courts of bankruptey 
in matters of contempt and the mode of procedure 
thereon, is found in Boyd v. Glucklich, 8 Am. B. 
R. 393, where it is held that section 41 of the 
Bankrapt Act does not invest them with broader 
and larger powers in such cases than is possessed 
by other federal courts, and that the procedure to 
determine whether a contempt has been com- 
mitted should conform to the established practice 
in like cases in all otherfederal courts. See, also, 
Matter of De Gottardi, 7 Am. B. R. 728. 


NEGLIGENCE—APPLICATION OF RULE OF RES 
IrpsA LOQUITUR TO STREET-CAR ACCIDENTS.— 
The doctrine known in its latin phrase as res ipsa 
loquitur is a most convenient resource of a plain- 
tiff in an action for negligence, who finds himself 
bankrupted in evidence necessary to establish his 
case. The courts, however, are very careful not 
to extend this very dangerous rule and hold it to 
be applicable only when the thing shown speaks 
of the negligence of the defendant, not merely of 
the happening of the accident. Thus, in the 
recent case of Paynter y. Traction Co., 52 Atl. 
Rep. 367, the Court of Errors and Appeals of New 
Jersey held that a mere fall from a street car 
without any evidence to show how the fall was 
oceastioned, raises no presumption of negligence 
on the part of the operators of the car. In this 
ease there was no evidence on the part of the 
plaintiff showing how the accident happened. 
She herself says that she has no recollection of 
anything, except that she was in the act of 
alighting from the car, and the next she knew 
known some one picked her up. There is nothing in 
her testimony, nor in that of her witnesses, nor in 
the attendant circumstances, to show how it 
happened that she fell. The court said in part: 

‘The mere happening of the accident raised no 
presumption of the negligence of the defendant. 
It was necessary to show by direct evidence that 
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the defendant was responsible for the accident, or 
to show the existence of such circumstances as 
would justify the inference that the injury was 
caused by the wrongful act of the defendant, and 
would exelude the idea that it was due to a cause 
with which the defendant was unconnected. 
Electric Co. v. Nugent, 58 N. J. Law, 658, 34 Atl. 
Rep. 1069, 32 L. R. A. 700; Honston v. Traphagen, 
47 N. J. Law, 23: Benedick v. Potts, Md., 40 Atl. 
Rep. 1067, 41 L. R. A. 478. 

SEDUCTION—CHASTITY OR UNCHASTITY OF 
FEMALE AS EFFECTING THE QUESTION OF 
HER SEDUCTION.—How far previous chastity 
or unchastity affects the question of seduc- 
tion has always been a much discussed ques- 
tion. Webster detines seduction as the ‘act of 
seducing; incitement to wrongdoing; spe¢itic- 
ally, the offense of inducing a woman to con- 
sent to unlawful sexual intercourse, by entice- 
ments which overcome her scruples; the wrong 
or crime of persuading a woman to surrender her 
chastity."”. But does the word impart previous 
chastity on the part of theinjured female. That 
this is the common meaning of the term may be 
admitted; that it is not the legal meaning is de- 
cided by the recent case of Stowers v. Singer. 68 
S. W. Rep. 637, where the Supreme Court of 
Kentucky. after reversing itself ona rehearing. 
held that the word ‘seduction, when applied to 
the conduct of a man towards a woman, means 
the use of some influence, artifice, promise, or 
means on his part by which he induces the 
woman, who is then, and has therefore fora 
reasonable time been, a woman of chaste conduct, 
to submit to unlawful intercourse with him; and 
it is proper to so instruct the jury in an action to 
recover damages for seduction, and, where the 
evidence justifies it, to add the statement that 
proof of former unchastity may be considered in 
mitigation of damages and to show that the sexual 
intercourse was without enticement, artifice, per- 
suasions, or solicitation, such former unchastity, 
however, is not of itself a defense, if the plaintiff 
had, for a reasonable time before the alleged se- 
duction, been leading a virtuous life. 

The rule announced by the court in this case is 
in line with the authorities. The case of Patter- 
son v. Hayden, 17 Oreg. 238, 20 Pac. Rep. 129, 3 
L. R. A. 330, 11 Am. St. Rep. 822, is very interest- 
ing on this question. In that case the court held 
that an instruction that proof of former unchastity 
is not of itself a defense in action, provided that 
for a reasonable time before the alleged seduction 
the female had abandoned and ceased her un- 
chastity, if she had been unchaste, was correct. 
In discussing this phase of the question the court 
said: ‘There is no doubt that a woman may be 
guilty of unchastity, and then reform, and lead a 
virtuous life. In such case her seduction ought 
to be visited with such damages as a jury 
wonld think, in view of all the facts and circum- 
stances, the defendant ought to pay. But to 
justify a recovery there must be a reformation; 





in other words, the female must haye honestly 
abandoned and ceased her lewd conduct fora 
sufticient length of time before the act complained 
of, to induce the jury, as reasonable men, to 
believe the reformation was real, and not feigned.”’ 
As bearing further on this question, see Robinson 
v. Powers, 129 Ind. 480, 28 N. E. Rep. 1112; 
Baird v. Boehner, 72 Iowa, 318, 33 N. W. Rep. 
694; Bell v; Rinker, 29 Ind. 266; Smith v. Mil- 
burn, 17 Iowa, 30; Love vy. Masoner, 6 Baxt, 24, 
32 Am. Rep. 522; Hogan v. Cregan, 6 Rob. (N. Y.) 
138; White v. Murtland, 71 Ill. 260,22 Am. Rep. 
100; Drish v. Davenport, 2 Stew. 266; Broen vy. 
Henkle, 14 Oreg. 494, 13 Pac. Rep. 289. 








NEW TRIALS. 


Various and divers have been the efforts of 
law-makers to remedy the defects of imequi- 
table decisions. And the efforts in this: be- 
half have been particularly concerned with the 
verdicts of jurors. The two most prominent 
methods at common law, of getting rid of an 
unjust verdict were by writ of attaint, and a 
new trial in the same court before another and 
different jury.! 

The remedy by writ of attaint, was at 
least as old as the institution of the grand as- 
size by Henry LI. in lieu of the Norman trial 
by battle, and though it doubtless for a while 
served a good purpose, yet the proceeding 
was very cumbersome, the trial of this writ 
necessitating a jury of twenty-four men. But 
the chief objection to this writ was the severity 
of the judgment in case it was sustained, the 
law providing, in case the writ was sustained, 
and the first verdict found to have been false, 
that each of the jurors who returned into 
court the first verdict should suffer the vilinous 
judgment, that is to say—they each should 
lose his liberam legem, that is, should lose his 
standing as a man liber et legalis homo, after 
which he could do no act which required a 
man liber et legalis, that is he could not sit on 
a jury, bring an action at law; could not be 
an executor or administrator and the like. 
The iuror suffering this judgment was to be- 
come forever infamous. They should each 
forfeit their goods and the profits of their 
lands, should be imprisoned, their wives and 
ehildren thrown out of doors, should have 
their houses razed, their meadows ploughed, 
and their trees extirpated. And the plaint- 


1 Bro. Abr. Tit. Vudite, 17; Styl. Pract. Reg. 310; 
Cro. Eliz 416; Bro. Abr. Tit. Euquest, 75. 
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iff should be restored to everything which he 
lost by the first verdict.? 

But, as the years came and went men began 
to consider the foundation of right and jus- 
tice upon which so severe a judgment rested. 
And when it was considered that this jury, so 
severly punished, were required by law to 
give their verdict instanter, that is, before 
they ate, drank, slept or separated, and with- 
out light either material or intellectual; and 
when it was further considered that the law 
had made provision for the correction of the 
errors of judges, errors made with much 
more light, time and means of information 
than the jurors had, by means of writ of er- 
ror—when all these things were considered, 
men came to the conclusion that the law did 
not bear itself with equity in this behalf, 
and judges by degrees began to extend to 
injured litigants the privilege of a new trial of 
the case in lieu of the proceeding by writ of 
attaint. 

This method of a new trial of the 
fore another jury in the same court was found 
to be so much more expeditiqus, and in 
every way preferable to the cumbersome 
proceeding by writ of attaint, that within a 
comparatively short time after its first intro- 
duetion the method or proceeding of new trials 
became firmly established.* 

And here, I would pause to remark, with 
the great Justice Blackstone, the wisdom of 
suffering time to being to perfection new 
remedies, rather than too quickly resorting 
to legislation. Because a remedy that has 
been forged from the experience of the pro- 
fession is always expeditious, pointed, cheap, 
and the perfection of procedure, as applied to 
that day and time and the attending circum- 
stances, whereas, legislative procedure is 
too frequently premature, made for the ocas- 
sion, and lacking in wisdom, perfection and 
adaptibility. Much of the judicial pro- 
cedure of the present day is premature, of- 
ficious, unnecessary and illadapted legisla- 


vase be- 


tion.* 


2 Glan, 1,2, ch.19; Bract. ch. 4 trans. 5, ch. 4; 2 
Inst. 415; F. N. B. 181; 2 Ley. 140; 1 Sid. 235; 1 Burr, 
395. 

3 Blackstone’s Com. vol. 3, ch. 24, (Shars. Ed.); 
MeLannahan vy. Ins. Co., 1 Peters, 170; Chase vy. Davis, 
7 Vt. 476. 

4 Brooklyn y. Patchen, 8 Wend. 47; Merchants’ Ins. 
Co. y. Curran, 45 Mo. 142; Ward vy. Varris, 117 Ind. 


368. 





New trials, strictly speaking, are not 
granted ex debito justitie, but the granting of 
the same is to a great extent in the discretion 
of the court. This discretion is not, however, 
personal, but legal. It is the discretion of the 
law exercised by the judge, voluntas regis in 
curia, non in camera, henee the granting or 
refusing a new trial may be assigned for er- 
ror in an appellate court.® Also there is a 
distinction between a new trial and a venire 
de novo. Hence, when astatute provided that 
no more than two new trials shall be granted 
to the same party in the same case, it was held 
that this did not prevent the appellate court 
from awarding a venire de novo for errors of 
law committed during the trial. And if 
the appellate court may correct the errors 
of the lower court, in matters of law, such 
lower court on a motion for a venire de novo 
may correct its own errors by granting such 
motion. ® 

It is not the purpose or intention of the law 
that its ministers shall lend too ready an ear 
to motions for new trials. The presumptions 
are all against such motions. But all such 
presumptions are only prima facie, and yield 
to the justice of the case. Indeed, such pre- 
sumptions go no further than to require the 
ends of justice to be subserved. But the 
quality of this justice must be noted. The 
justice here meant is practical justice—on 
motions for new trials the court hearing such 
motion is to be governed by the practical jus- 
tice of the matter; the summum jus has no 
place. Merely formal objections, and such ob- 
jections as do not involve matter of substance, 
are not of themselves sufficient cause for the 
granting of a new trial. Neither is either 
party to be granted a new trial for the pur- 
pose of strengthening his case on a second 
trial. Hence, merely cumulative evidence will 
not sustain such a motion, and evidence which 
only has the effect of impeaching witnesses is 
to be considered as cumulative—and very 
weak cumulative evidence, for though the 
applicant might show that his adversary was 
a man of poor reputation for truth and verac- 
ity, yet the jury might believe that he spoke 
the truth on the trial, and such might be the 


5 Blackstone’s Com. vol. 8, ch. 24, p. 389; Gass v. 
MeLaren, 67 Am. Dec. 646; Imperial Fire Ins. Co. v. 
Kiernan, 83 Ky. 488; Abbot v. Renand, 64 N. H. 89. 

6 Mercer vy. Ringer, 40 Kan. 189; Robinson vy. Ben- 
son, 19 Ney. 331; Pendergrass y. Cross, 73 Ind. 475. 
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case; at any rate, it is the province of the jury 
to determine this matter.’ 

A new trial will not be granted to an appli- 
‘vant guilty of negligence. But on this sub- 
ject there is some diversity of opinion in the 
different states. Thus, in California, on a bill 
filed in chancery for a new trial of the case at 
law, the evidence showed very clearly that the 
judgment at law was not only unjust but in- 
iquitous, but the evidence also showed that the 
complainant had been guilty of negligence in 
the case at law, and this negligence was relied 
on as a defense. The evidence showed that 
the negligence was not personal to the com- 
plainant ; he had done all that the law required, 
and in a proper time and manner, but his at- 
torney was the party guilty of the negligence ; 
neither was the negligence of that kind which 
prevented the parties being placed in statu 
quo. In delivering, the court said that courts 
of justice were established to do practical jus- 
tice, and, as in this case, the complainant was 
guilty of no personal negligence, but had been 
grossly wronged and injured by the defendant ; 
that such defendant must answer to the facts 
charged against him.* But this is not the gen- 
eral rule, which is, that the negligence of the 
attorney is chargeable to the client, and will 
prevent the granting of a new trial.? Form- 
erly, where the verdict omitted price, or value, 
or where, on an issue concerning several 
things in one court, the verdict be found for 
only part of them, these defects in the verdict 
were grounds for new trials, but now the case 
is different. Most of the states have statutes 
providing for « writ of inquiry when the ver- 
dict omits price or value, and when, in the 
case of an issue concerning several things in 
one court, the verdict fails to find for part of 
them ; in this case there is generally a statute 
providing that this defect in the verdict shall 
not constitute error, but the plaintiff shall be 
debarred of his title to the things omitted. 

There is a class of cases in which some 
courts gotoa very questionable length in 
overruling motions for new trials. Thus, 
there was an agreement between the attorneys 
on both sides, that they should meet on a cer- 
tain day just before the court convened, 

7 State v. Carr, 21N. H. 166; City of Sterling v. 
Merrill, 124 Ill. 522; Brooks v. Dutcher, 22 Neb. 644. 

8 Braun v. Davis, 62 Cal. 448; Sahine & Ry. Co. v. 
Wood, 69 Tex. 679; Campbell v. Holland, 22 Neb. 588. 


9 Hart v. Jackson, 77 Ga. 493; Smith y. Watson, 82 
Va. 712;-Erskine vy. Duffy, 76 Ga. 602. 





and mutually agree on a day, or days, for the’ 
trial of their causes. One of the attorneys 
failed to keep this agreement, but when court 
met, and the case was called in order on the 
docket, insisted on a trial of the case, the other 
attorney moved the court to postpone the 
case until a latter day in the term. The mo- 
tion was overruled ; trial had without the party 
who moved for a postponement having all his 
witnesses present, verdict being returned 
against the client of the latter party. He 
moved for a new trial on affidavit of the fore- 
going facts. The motion was denied both in 
the inferior and appellate courts. The ground 
of the decision was that the party applying 
for a new trial had been guilty of negligence. !° 
Perhaps in the strict sense of the term the 
applicant was guilty of what might be termed 
negligence. But human nature, flesh and 
blood is too weak and fallible a thing to be 
measured by any such cast iron rule, especially 
when astrong case for relief is presented, 
and the other side can allege no other reason 
against granting a new trial, other than the 
delay thereby caused. The true rule in al} 
vases when the motion for a new trial is 
resisted on the ground of negligence in the 
party making the application is this: when 
there is a probability that injustice has been 
done by the first verdict, and the negligence 
is not of that class denominated crassa negli- 
gentia, or gross negligence, but is only that 
negligence, or slight fault, which an attorney 
or man who gave reasonable attention to his 
business might, through some slight inatten- 
tion, be guilty of, and especially when the 
other side can allege no other reason for refus- 
ing the application for a new trial other than 
the delay occassioned thereby, and there is 
a reasonable showing of a meritorious case by 
the party making the application, and there is 
further reason to believe that the second trial 
might result differently from the first; then, 
in all such cases, the motion for a new trial 
should be granted.!! 


10 Moody v. Harper, 4 Ga. (Miss.), 465; Allen vy. 
Bond, 112 Ind. 523. 

11 Pomroy v. Parmelee, 74 Am. Dee. 328; Pittsburg 
Coal Co. v. Withers, 37 S. W. Rep. 584; Ohio & Ry. 
Co. v. Judy, 120 Ind. 397; Louisville & Ry. Co. v. 
Mitchell, 87 Ky. 827; Dudley v. Minnesota & Ry. Co., 
77 Iowa, 408; Baird y. Bockner, 77 Lowa, 623; Wil- 
liams v. Hamilton 75 Ind. 71; Jones v. Baird, 76 Ind. 
164; Strahn v. Detroit, etc. Ry. Co. 99 Am. Dee. 129; 
Pearson v. Burditt, 26 Tex. 157; Welbborn vy. Weaver, 
17 Ga. 267. 
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As to the question as to ‘‘when there is a 
probability that injustice has been done by 
the first verdict,’’ it may be stated generally, 
that when by reason of the absence of any 
fact, circumstance, matter or things, or by 
reason of any state or condition, which the 
applicant alleges as a reason for a new trial, 
when by reason of any of these things the ap- 
plicant was prevented from presenting that 
vase, or defense, which he would otherwise 
have presented, and, if such case or defense 
ought to or might have produced a verdict 
different from the one that was presented, 
these things are suflicient to raise a probabil- 
ity that injustice was done by the first ver- 
dict. Thus, if the applicant shows to the 
court that certain evidence which he reason- 
ably expected to have produced, and in which 
he was not guilty of negligence in not pro- 
ducing, was not present, stating what such 
evidence is, that the court may judge of its 
materiality, and that he can produce such 
evidence on another trial, if this evidence 
be material, it will raise a probability that in- 
justice has been done by the first verdict. 
Thus, where a witness was reasonably excused 
for a few minutes, and being erroneously in- 
formed that the case had been continued, did 
not return, the evidence of this witness being 
weighty and material, and such as could not 
be supplied, the absence of such testimony 
raises the reasonable probability above re- 
ferred to. But, it has been directly decided 
that the voluntary withdrawal of a witness 
subpoenaed by the adverse party, during the 
trial, that is, where the witness regularly 
summoned went off during the trial, so that 
his evidence could not be had during that 
trial, that this is no ground for a new trial.? 
A court will never grant a new trial 
where a witness fails to state important testi- 
mony, which were known to the applicant, 
but which, through inadvertence, he failed 
to interrogate the witness as to. 

There is a difference in effect between the 
absence of a party to the cause, and the ab- 
sence of his counsel in granting a new trial. 
A new trial will not be granted on account of 
the absence of a party litigant unless it be 
made clearly to appear that such absence was 
unavoidable and unmixed with negligence. 
But a new trial will be granted on affidavit and 


12 State vy. Blannerhassett W. (Miss.), 7. 





proof of the absence of the applicant’s coun- 
sel who was familiar with the case, supported 
by a showing of a meritorious action or defense. 
When an application for a new trial is based 
on the partiality of a juror, or on misconduct 
of the jury, the same must be made clearly to 
appear, and must be shown by evidence other 
than that coming from the jury. But when a 
jury carries from the bar with them evidence, 
as a deposition not inevidence—this is strong 
ground for a new trial. Surprise unmixed with 
negligence may be a ground for new trial. Thus, 
when the defense rested on the testimony of 
two witnesses—and on the trial the testimony 
and character for truth of the two witnesses 
were attacked. The two witnesses resided at 
a distance from the the place of trial, and the 
defendant had notice that there would be 
an attempt to impeach his witness, on an ex 
parte showing, by affidavits, that the wit- 
ness’s character for truth was good in the 
community where they lived, and that defend- 
ant was surprised by the impeaching evidence, 
and by reason of the forgoing facts was not 
prepared to meet the same, a new trial was 


ho 


granted! 

There is a distinction between matters of 
fact and matters of law in granting a new 
trial. A court may not be able to disturb the 
verdict of the jury as to matters of fact, but 
may yet order a venire de novo for errors of 
law, such as an erroneous charge, and this, 
too, after there have been two new trials, after 
which, as a general rule, no new trial will be 
granted.!4 

It would extend this article into a treatise if 
we were to consider all the grounds for a new 
trial, such as excessive damages allowed, that 
the verdict of the jury was contrary and 
against the evidence, that the verdict of the 
jury was not in accordance withthe charges of 
the court with reference to applications for 
new trial, for the reason that the verdict of the 
jury is contrary to the evidence. It may be 
said, once for all, that if the jury have passed 
fairly and squarelyon matters of fact, and 
there is nothing to show partiality, prejudice, 
or undue influence, or incompetency or mis- 
behavior of the jury, no error of law, and 
the motion is based entirely on the ground 


13 Gulf, ete. Ry. Co. v. Benson, 69 Tex. 407; Wilmas 
v. Margo, 78 Am. Dee. 516. 

44 McCluskey v. Gerbauser, 90 Fed. Rep. 512; 
McKentie vy. Bismarck Water Co., 71 N. W. Rep. 608. 
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that the jury have come to a wrong conclusion 
on a question of pure fact, that the prepon- 
derance of evidence is against the verdict ; if 
this be the only ground, then the court has 
no jurisdiction or power to grant a new trial, 
since, for the court to interfere in such case, 
would be to substitute the opinion of the court 
for that of the jury, and to invade the consti- 
tutional rights of the jury.!* 

It may be said further, that the novelty, or 
newness of the grounds for a new trial is no 
ground of objection. Atthis day and time new 
and strange things are constantly occurring. 
In all cases the question with the court should 
be, does the cause alleged for a new trial 
address itself to the justice of the cause, as 
was said by Lord Chief Justice Pratt, in an- 
swering to the objection of novelty, in a simi- 
lar case. The learned judge said: ‘‘He wished 
never again to hear this objection urged ; that 
tests were infinitely various, and that there 
was nothing in nature which might not be- 
come a source of mischief. ‘‘But Mr. Justice 
Ashburn laid down the ecorreet rule to be, 
that if the cause assigned was new in principle 
then recourse must be had to the plenary 
powers of parhament, but if the cause 
assigned was only new in instance, then the 
court might apply established principles of 
general law to the particular case. ! © 

So, the objection of novelty in the grounds 
assigned for a new trial is not of itself a 
sufficient ground of objection when the cause 
assigned for a new trial is the insufficiency of 
the evidence to sustain the verdict. In_ this 
case motion must specify and state wherein 
the evidence is insufficient. But there is no 
occasion, and it would be improper to incum- 
ber the record with a detailed statement of 
the evidence. The motion should also be sup- 
ported by affidavit, and when the testimony 
of witnesses is relied on to support the motion, 
the affidavits of said witnesses should be filed 
along with the motion when possible. 17 

There is springing up, and already estab- 
lished in some sections of the country a prac- 


1é Reagan v. State, 28 Tex. App. 227: Waples & Co. v. 
Overaker & Co., 77 Tex. 7; City of Galveston v. Hem- 
mis, 13 Am. Rep. St. Cas. 828; Rridgner vy. Asheville, 
ete. Ry. Co., 13 Am, Rep. St. Cas. 653. 

163 'T. R. 68; Russel v. Ins. of Devon, 2 T. R. 693; 
Barham y. Dennis, Cro. Eliz. 770. 

Mayor of Montezuma vy. Wilson, 14 Am St. Cas. 
150; Georgia Ry. Co. vy. U.S. Ry, 14 Am. St. Cas. 984; 
Haley vy. Cusenberry, 30 St. R. 587. 





tice of overruling motions for new trials as 
a matter of course. It is a common and 
usual thing to hear such motions disposed of 
by the court merely remarking: ‘‘This matter 
has been passed on by the jury, it is their 
province so to do, and the court will not dis- 
turb their decision.’’ In fact, the calling and 
hearing of the motion docket is getting to be 
a merely formal matter. The great effect and 
purpose of such motions as being intended to 
prevent, or hinder the failure of justice seems 
to be entirely lost sight of, and so far as any 
good accomplished by such motions, they had 
as well not be made. That this defect in the 
administration of justice rests on the judiciary 
sannot be questioned, in fact the judges of 
our superior courts wield the sceptre ofa 
well nigh despotism. Practically no man 
saith to them; ‘‘What doest thou?’’? And 
when they speak, none speaketh again. Such 
high power should be very zealously guarded, 
and especially in this day of corruption in 
high places. 

One reason why motions for new trials have 
become perfunctory and matter of form in 
some sections, is, doubtless, owing to the fact, 
that some states have statutes providing that 
a party desiring to carry a case to the ap- 
pellate court, shall first make his motion in 
the lower court for a new trial, and this 
motion being overruled, he shall tender to the 
trial judge his bill of exceptions, embodying 
all the evidence in the case, and the appeal 
shall be taken to the judgment overruling a 
motion for a new trial, instead of as formerly 
to the judgment on the verdict. By force of 
this statute and the practice under it, motions 
for new trials have become to be con- 
sidered as a merely formal preparatory step 
to an appeal, and not, as in fact, made for the 
purpose of obtaining a new trial in the lower 
court. And it will be remembered that at 
common law there was no appeal from the 
verdict of a jury on matters of fact, so that 
at that day a new trial was the only way of 
obtaining a new hearing on matters of fact, 
but at this day and time, when the appellate 
court, on a general appeal, reviews matter of 
fact, as well as errors of law, the tendency is 
to discard new trials altogether and rely on 
appeals and a review of the verdict by the 
appellate court. !§ 


18 Gulf Ry. Co. v. Benson, 69 Tex. 407; Tears v. 
Albia, 69 Tex. 487; Mills v. Long, 58 Ala. 458; Booth 
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But it must be remembered that poor peo- 
ple are not able to give heavy appeal bonds, 
so that if they cannot get a new trial in the 
lower court, they must, in many cases, suffer 
injustice (so true is it, that the curse of the 
poor is their poverty), so that at this day and 
time it may be truly said that a new trial in 
the same court is the poor man’s appeal. The 
conclusion from this is, that the rich do not 
need new trials, since they may give bonds 
and have a review of the case in the appellate 
court, but the poor man must have a new 
trial, or else he is without remedy, which 
would be a violation of that honored common 
law maxim, the jus repi remedium, so that for 
the poor, and they constitute the great body 
of the citizenship, it is absolutely necessary 
that the common law of new trials be retained 
and properly and freely, while legally, ad- 
ministered, 

In conclusion, I would say that the attorney 
moving the court fora new trial, must be on 
his guard. All the presumptions are against 
him. His motion must not only specialize and 
individualize the error of which he complains, 
and show a meritorious case, and that injus- 
tice, practical injustice, had been done him by 
the verdict of which he complains, but he 
must go farther and show to the court, as an 
affirmative fact, that he is free from negli- 
gence, at least from actual negligence, and 
according to most of the authorities, from 
constructive negligence. If his suit has been 


brought in forma pauperis, it is likely 
that all the officers of court, especially 
the clerk, will be against him, — but 


you ask, ‘*What has the clerk to do with 
it?’ You will find that he has much. A circuit 
judge, who is a trimmer, when an important 
vase is to be tried, especially a capital felony, 
first has a private cloak-room talk with the 
clerk. He knows that this clerk is a good ex- 
ponent of the public feeling and sentiment in 
regard to the case, so he talks with him, and 
too frequently this clerk will prejudice the 
mind of the judge by pouring into his ear, the 


clerk’s prejudices against your client. This 
will add to your trouble and difficulty. But, 


nevertheless, having a strong case, and being 
free from negligence, freely armed and 
equipped with right, justice and the law, and 


827: 


‘ 
v. MeJilton, 82 Va. State v. Carr, 21 N. IT. 166; 
Crew v. McCafferty, 124 Pa. St. 200; Halloway v. 


with a strong trust in Providence, charge 
your enemy, reason with the court, answer 
his objections, with persistent courtesy press 
the battle. and a glorious victory for your | 
client will reward your efforts.!° 
Lixton D. Lanprvo. 
Columbus, Miss. 


19 Pittsburg, ete. Ry. Co. v. Geltmeker, 308. W. Rep. 
394; Wabash v. Pearson, 120 Ind. 426; Gulf Ry. Co. v. 
Redeker, 75 Tex. 310; Louisville & Ry. Co. v. 
Mitehell, 87 Ky. 327; Baird v. Boekner, 77 Iowa, 623; 
Ohio Ry. Co. v. Judy, 120 Ind. 397; Dudley vy. Min- 
nesota Ry. Co., 77 Iowa, 408; C. & S. F. Ry. Co. v. 
Wright (Tex. Civ. App.), 294; Rice vy. Seottish Am. 
Mortg. Co., 30 8. W. Rep. 75. 





FORGERY— MORTGAGE AND NOTE— FORMER 
CONVICTION, 


STATE vs. MOORE. 





Supreme Court of Minnesota, June, 13, 1902, 

The uttering as true ofa forged mortgage and a 
forged note, which the mortgage purports to secure, 
at one time to the same party, is a single act, and con- 
stitutes only one offense. A conviction on an indict- 
ment for uttering the mortgage is a bar to a subse- 
quent conviction for uttering the note. 


START, C. J.—On February 5, 1902, in the dis- 
trict court of the county of Blue Earth, two 
indictments were returned by the grand jury 
against the defendant. The first one was for 
forgery in the first degree, by uttering as true 
forged mortgage; and the second one was for 
foegery in the second degree, by uttering a forged 
promissory note, which the mortgage purported 
to secure. He was convicted on the first indict- 
ment, and sentenced to imprisonment in the state 
prison for the term of three years and three 
months. Heappealed from the judgment to this 
court, which affirmed the conviction. State v. 
Moore (opinion filed herewith), 90 N. W. Rep. 
786. Upon his trial on the second indictment he 
pleaded ‘not guilty,’’ and, further, that he had 
already been convicted of the same offense. In 
support of the plea of former conviction he 
offered the record of the proceedings on his trial 
on his first indictment. The trial court instructed 
the jury that the evidence was not sufficient to 
support a finding that the plea was true, for the 
reason that the charge 1n the first indictment, of 
uttering a forged mortgage, was a different 
offense from the charge in the second indictment, 
of uttering a forged note. The evidence estab- 
lished the fact that the defendant had in his 
possession a forged mortgage, and a forged note, 
which was described therein, and which the 
mortgage purported to secure. Thereupon, on 
the day named, he sold, assigned, and delivered, 
at the same time, as one act, the mortgage and 
note to the same party, by a written assignment 
of the mortgage, in the usual form. The jury re- 
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Halloway, 97 Mo. 628. 


turned a verdict to the effect that the defendant 
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was guilty of the crime of forgery in the second 
degree, as charged in the second indictment. He 
was then sentenced to imprisonment in the state 
prison for the term of two years; the term to 
commence on the termination, for any cause, of 
the term imposed on the first indictment. He 
appealed from this judgment. 

The record presents for our decision the question 
whether a person who puts off as true a forged 
mortgage and note to one person at one time, as 
one act, can be convicted of more than one offense. 
It is true that the forging of a note,and a mort- 
gage purporting to secure its payment, are sep- 
arate offenses. It is also true that if each instru- 
ment is separately uttered at a different time, and 
as a separate act, two offenses are committed, for 
which the defendant may be prosecuted by sepa- 
rate indictments. Such, however, is not the case 
here, where there is but asingle act. Does such in- 
divisible act constitute two independent and sepa- 
rate crimes? If it does, then there may be asepa- 
rate prosecution for each crime; but if not, and 
the act constitutes a single crime, then a conviction 
based on any part of the act bars any further 
prosecution based upon the whole or a part of the 
same act. Logically it would seem that a single, 
indivisible act could not constitute two or more 
separate offenses against the same jurisdiction. 
There is, neverthess, some conflict in the judicial 
decisions upon the question; but, upon reason 
and the weight of authority, we hold that the 
uttering of several forged instruments at the 
same time and to the same party, as one act, con- 
stitutes but one offense. Such a case cannot be 
distinguished from one where several articles 
of property belonging to the same person are 
stolen at the same time. In the latter case 
there is only one crime committed, and a 
prosecution and ‘conviction or acquittal for 
the larceny of one or more of the articles will bar 
a subsequent indictment for the larceny of the 
others, or any of them. 18 Am. & Eng. Enc. Law 
(2d Ed.), 531. The case of State v. Colgate, 31 
Kan. 511, 3 Pac. Rep. 346, 47 Am. Rep. 507, is an 
instructive one. In that case a mill, including 
books of account therein belonging to the owner 
of the mill, was destroyed by one fire. The defen- 
dant was prosecuted and acquitted for setting fire 
to and burning the mill, and it was held that such 
acquittal was a bar to asubsequent prosecution for 
setting fire to and burning the books of account. 
This conclusion was based upon the principle that 
a single criminal act constitutes but a single of- 
fense, which cannot be split into separatefparts, 
and the supposed offender prosecuted for each 
part, although if it had been the result of a sepa- 
rate act it would have constituted a separate 
offense. In State v. Benham, 7 Conn. 414, the de- 
fendant had in his possession at the same time 
several forged notes or bills of different banks, 
with intent to utter them, which werej taken from 
him at one time. It was held that such act con- 
stituted but one offense, and that a prosecution 
and conviction for so having one of the notes in 








his possession was a bar to a subsequent prosecu- 
tion for having in his possession any of the others, 
for if he had put off the not to one person at one 
time, it could not be claimed that he could be con- 
victed of more than one offense. In Barton v. 
State, 23 Wis. 587, it was held that the forgery of 
several drafts precisely alike, except as to the 
numbers thereon, constituted separate offenses, 
but if the drafts were all uttered at the same time 
to the same party, such uttering would be one in- 
divisible act, and constitute a single crime. The 
case of State v. Egglesht, 41 lowa 574, 20 Am. 
Rep. 612, is directly in point. In that case the de- 
fendant passed at one time to the teller of a bank 
four forged checks, purporting to be drawn by 
four different parties upon certain banks. He was 
prosecuted and convicted for uttering one of the 
checks, and afterwards placed on trial for uttering 
one of the other checks. He pleaded his convic- 
tion in the first case as a bar, to which the State 
demurred, and the court sustained the demurrer- 
The ruling, however, was reversed on appeal, the 
supreme court holding that the uttering by the 
defendant of the four drafts at one time to the 
same party was a single act, and constituted but 
one offense, and that a conviction for uttering one 
of the checks was a bar to a conviction upon the 
others, or any of them. 

Our conclusion, based upon principle and au- 
thority, is that the uttering as true of a forged 
mortgage, and a forged note which the mortgage 
purports to secure, at one time and to the same 
party, is a single act, and constitutes only one 
offense. It follows that the defendant cannot be 
legally convicted on the second indictment. It is 
possible that the evidence to sustain the plea of 
former conviction was technically incomplete, in 
that, at the time of the defendant's second trial, 
judgment had not been actually entered on the 
verdict in the first case. But very properly the 
state does not urge the objection, if it be one (see 
State v. Benham, 7 Conn. 414); and it would serve 
no prectical purpose to consider it, for in some 
way the defendant must be relieved from the judg- 
ment in the second case. It is therefore ordered 
that the judgment appealed from in this case be, 
and it is hereby, reversed, and the case remanded 
to the district court, with direction to enter judg- 
ment dismissing the indictment in this case. 

Judgment reversed. 


Notre.— What is Meant by Identity of Offenses Un- 
der Plea of Former Jeopardy.—Iit is the general rule 
that on a plea of former acquittal, the true test to de- 
termine whether the accused has been put in jeopardy 
for the same offense is that the facts alleged in the sec- 
ond indictment, if proved to be true, would have war- 
ranted a conviction on the first indictment. Price v. 
State, 19 Ohio, 423. If the evidence shows the crime 
charged in the second indictment to be really a part of 
the same transaction, the law of former jeopardy is 
good. “In principle,” says Mr. Bishop, “‘and by what 
is believed to be the better judicial view, while the 
legislature may pronounce as many combinations. of 
things at it pleases criminal, resulting not unfre- 
quently in a plurality of crimes in one transaction, or 
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even in one act, for any one of which there may be a 
conviction without regard to the others, it is a funda- 
mental rule of law that out of the same facts a series 
of charges shall not be preferred.” 

The cases affirming the rule just stated are multi- 
tudinous. Thus, if a note was in a pocketbook at the 
time the defendant stole the pocketbook, a conviction 
of stealing the pocketbook is a bar to asubsequent in- 
dictment for stealing the note. United States v. Lee, 
4 Cranch (U. 8.), 446. So also where defendant, while 
visiting a neighboring plantation, exhibited a pistol at 
two houses, some fifty or sixty yards apart, and has 
been tried and acquitted on the testimony of the per- 
sons at one of the houses, he cannot be convicted, in a 
second prosecution, on testinrony of persons who saw 
him at the other house. Smith vy. State, 79 Ala. 257. 
So also a conviction for the larceny of part only of the 
articles taken at one time will bar any further prosecu- 
tion for the larceny of the remaining articles. Jack- 
son Vv, State, 14 Ind. 327; Fisher v. Commonwealth, 64 
Ky. 211; State v. Augustine, 29 La. An. 119. So also 
where one, at the same time and by the same act, 
passes to the teller of a bank four forged checks, he is 
guilty of but one offense, and a conviction for uttering 
one of the checks is a bar to a conviction upon the 
others, State vy. Eggfesht, 41 Lowa, 574, 20 Am. Rep. 
612. So also an indictment charging defendants with 
unlawfully taking 1000 smelts with a seine, charges a 
single offense, and not 1000 separate offenses. Com- 
mouwealth y. Prescott, 103 Mass. 396; 26 N. E. Rep. 
1005. So also accused cannot be convicted and pun- 
ished for two distinct felonies growing out of the same 
identical act, where one is a necessary ingredient of 
the other. State v. Cooper, 18 N. J. Law, 361. So 
also where a person is charged with the larceny of a 
horse, saddle and bridle, taken from the same place, 
the whole transaction constitutes but one crime. State 
v. MeCormack, 8 Oreg. 236; Quitzow y. State, 1 Tex. 
App. 47; 28 Am. Rep. 396. 

An interesting phase of this question arises in cases 
where the same act of unlawful shooting results in the 
death of two persons. It has been held that in such a 
case an acquittal on a trial for the murder of one of 
them bars a second prosecution for killing the other. 
Gunter v. State,111 Ala. 23; 20 South. Rep. 682;Clem vy. 
State, 42 Ind. 420; 13 Am. Rep. 369. Contra: People 
v. Majors, 65 Cal. 138, 52 Am. Rep. 295. This same rule 
applies to a case of assault and battery where two per- 
sons are wounded by the same stroke. State v. Daw- 
son (Wt.),2 Tyler, 387. But in the case of Gunter v. 
State, supra, the court sets a limitation upon this 
doctrine. “It must not be overlooked,” says the court, 
“that the same individual may, at the time and in 
the same transaction, commit two or more distinct 
criminal offenses, and the acquittal of one will not bar 
punishment of the other, as if in the same affray one 
person shoots and kills one person, and by a second 
act shoots and wounds another. In such case the two 
results, the killing of the one and the wounding of the 
other, by different acts of shooting, cannot be said to 
grow out of the same unlawful act, but out of two 
distinct acts, and the party shooting may be indicted 
and punished separately for each.’? So also where a 
person makes a murderous assault on another with 
a pistol, and in the struggle to disarm the assailant 
the weapon is discharged and a third person killed, 
an acquittal of the murder of such person is no bar to 
a subsequent indictment for an assault pith intent to 
kill the person who was first attacked. Winn vy. State, 
{2 Wis. 571, 52 N. W. Rep. 775. And again, on trial 
for murder, where it was shown that a conspiracy, of 
which the defendant was a member, resulted in the 


killing of two men, proof of an acquittal on a prosecu- 
tion for the killing of one of the victims is not available 
as proof of acquittal on a prosecution for murder of 
the other,-since the killing ‘of each was a separate 
offense. State v. Robinson, 12 Wash. 49, 41 Pac. Rep. 





JETSAM AND FLOTSAM 


MODES OF SWEARING A AITNESS. 

Different nationalities and different religious beliefs 
have their different modes of swearing a witness. ‘The 
object of an oath is to insure the truth by putting the 
witness under the heaviest penalty for telling an un- 
truth which his conscience or religions belief dictates, 
this being in addition to the law’s penalty of perjury, 
The form and mode of administering the oath bas been 
made in times past with great solemnity and impres- 
siveness. 

Kissing the Bible. 

It is not generally known that kissing the Testament 
is not absolutely necessary to the swearing of a witness 
in acourt of justice. Thirteen years ago parliament 
sanctioned the introduction into this country of the 
Seotch form, which provides that a witness may be 
sworn With uplifted hand. Although this form of sub- 
seribing to the oath was introduced for the purpose of 
overcoming the susceptibilities of persons who believe 
that many infectious diseases are spread by kissing the 
Testament in use in our police courts, it is very seldom 
administered. As a matter of fact, the Scotch form of 
oath is not very much in favor with judges and mag- 
istrates. It is viewed with suspicion because of the 
non-sacred character, and the opportunities it affords 
to persons who are not overscrupulous about telling 
the truth, to commit perjury, says the London Tele- 
graph. 

It is a matter of regret that there is already far too 
much perjury in our courts of law, and it frequently 
happens that presiding magistrates are reluctantly 
compelled to point out to witnesses the impressive 
nature of an oath. 

With regard to the suggestion tbat those whose 
duty it is to administer the oath’ might be instructed 
to acquaint the witnesses that they may be sworn with 
uplifted hand, the result of inquiries among London 
magistrates and police court officials does not afford 
much encouragement to those responsible for the 


idea. There are very few exceptions to the general 
chorus of condemnation. First, the proposed new 


form of oath is not so impressive as that of kissing the 
Testament, and would be likely to encourage a certain 
class of witnesses to lie with greater frequency than 
they do at present. Secondly, the mere fact of inform- 
ing a witness that they could be sworn with uplifted 
hand if they so desired, would result in so much waste 
of time that the business of a busy police court would 
never be got through. 

Many magistrates’ clerks do not deny that the kiss- 
ing of the book has become a mere matter of form 
with many persons. Others dodge the kissing process 
by putting their thumb to the lips, and quite a large 
section of the public always open the book to a clean 
page and kiss the inside. In almost every police court 
magistrates are frequently issuing instructionsto those 
who are appointed to administer the oath with regard 
to the necessity of impressing upon witnesses the so- 
lemnity of the occasion. It is recorded at one police 
court that an usher, while administering the oath, 
turned round to a constable at the back of the court 
and shouted: “Confound you, shut that door!” At 
Marlborough street the books are changed every nine 
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or twelve months, and it cannot be wondered at that 
persons have good grounds for objection against kiss- 
ing the book when it is known that a Testament is put 
to the lips 30,000 times before it is replaced. 
Breaking a Saucer Before a Chinese Witness. 

The swearing of a Chinaman in an English court of 
law is quite an event. Very recently fifty Chinamen 
putin an appearance at Marlborough street police 
court, and before they could be sworn fifty saucers 
has to be requisitioned from a neighboring china 
shop. As each Chinaman was put into the witness 
box a saucer was given to him and the following oath 
was administered: “You swear to speak the truth, the 
whole truth and nothing but the truth; and if you do 
not speak the truth your soul will be cracked like that 
saucer.” Each witness was then required to kneel on 
the floor and smash the saucer. A difficulty arose 
when the first Chinaman came to break the saucer. 
Twice did he fling it to the ground, but the saucer re- 
refused to break. The magistrate (Mr. Fenwick) told 
the astonished Chinaman to expend a little more force, 
and at the third attempt the saucer flew in little pieces 
about the court. It was decided, in view of the flying 
crockery, not to swear the remaining forty-nine. Now 
the usher has laid by a stock of saucers that are war- 
ranted to break at the first encounter with the floor. 





HUMORS OF THE LAW. 

A Massachusetts jury reported that it would be im- 
possible for them to reach an agreement. The court 
was displeased, and lectured them for their failure to 
agree. ** Why, your honor,” exclaimed the new jury- 
man, “how in the world do you expect the members 
of the jury to agree when the lawyers in the case 


can’t agree themselves?” 





A ecoroner’s jury in Treland delivered the following 
verdict on the sudden death of a merchant who had 
recently failed in business: 

“We, the jury, find from the new doctor’s statement 
that the deceased came to his death from heart failure 
superinduced by business failure, which was caused 
by speculation failure, which was the result of failure 
to see far enough ahead.” 


A good story is told of a London magistrate who 
had to make a hurried journey to a town twenty-four 
miles away. As there was no suitable train, he went 
to a motor car agency, and inquired how long it would 
take to convey him to his destination by automobile. 
“Two hours and a half,” was the answer. Th magis- 
trate was surprised. ** ] thought you could have man- 
aged itin an hour or so,” he said. ‘* Well, no doubt 
1 could,” retorted the motorist, but the other day you 
fined me for fast driving.” 
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1. ACCIDENT—Death from Anzsthetics.—In an action 
on an accident policy for death from an anwsthetic 
administered by a physician, plaintiff had the burden 
of proving that the anesthetic was proximately the 
sole cause of the death.—Maryland Casualty Co. v. 
Glass Tex., 678. W. Rep. 1062. 


2. ADMIRALTY—Motion to Quash.—A motion to quash 
an execution, filed ata term after judgment has become 
final, is too late to correct error in the judgment itself. 
—Hathaway v. St. Louis, K. & S. R. Co., Mo., 68S. W. 
Rep. 109. 

3. ADVERSE POSSESSION—License.—Where one in- 
closed with his lot part of defendant’s lot, and planted 
trees on it, the running of the statute is not suspended 
by the fact that he obtained license to use the other 
part of the lot.—O’Flaherty v. Mann, IIL, 68 N. E. Rep. 
727. 

4. ADVERSE POSSESSION—Title to Land.—Title of the 
patentee of land having been destroyed by plaintiff's 
ten years’ adverse possession, defendant cannot show 
title under the three-year statute, by proof of sub- 
sequent entry as tenant of the patentce’s heirs under 
written contract. —- Grayson v. Peyton, Tex., 678. W. 
Rep. 1074. 


5. APPEAL AND ERROR—Action for Services.—The rul- 
ing of the court, in an action for services, in excluding 
a printed circular, the record merely showing that it 
was used to advertise defendant’s business, without 
setting forth its contents, will be presumed to have 
been correct.—Stevens v. Walton, Colo., 68 Pac. Rep. 834 

6. APPEAL AND ERROR— Amendment of Record.— 
Where the record was silent, it would be presumed that 
due notice of an order extending the time for filling of 
aun appeal bond and bill of exceptions was given to 
appellees, but appellees will be allowed time to amend 
record to show the contrarv.—McKenzie v. Murphy, 
Colo., 68 Pac. Rep. 838. 


7. APPEAL AND ERROR—Attachment.—An order vacat- 
ing an attachment is not a final decision, within the 
organie act, authorizing appeals to the supreme court 
from final decisions of the district court.—Jung v. Myer, 
N. M., 65 Pac. Rep. 933. 

8. APPEAL AND ERROR—Corrections.—Parties to an 
appeal may by stipulation correct errors in the appel- 
late record to conform to the facts.--Camp v. Wabash R 
Co., Mo., 68 8. W. Rep. 96. 

9. APPEAL AND ERROR—Dismissal of Action.—An 
order dismissing an action, which directed that the 
motion to dismiss the court’s ruling thereon, and 
plaintiff's exceptions should be made a part of the rec- 
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ord, without a bill of exceptions, held insufficient to 
make them a part of the record —Town of Fredericks- 
burg v. Wilcoxen, Ind.,63 N. E. Rep. 566. 

10. APPEAL AND ERROR—Election Contest.—That the 
contestee did not specify as a ground of his demurrer 
to the jurisdiction of the contest board that the law 
creating the board was unconstitutional does not pre- 
clude him from relying on that ground on appeal.— 
Davidson vy. Johnson, Ky., 67 8. W. Rep. 996. 

ll. APPEAL AND ERROR—Exercise of Franchise.—Un- 
der Ballinger’s Ann. Codes & St. § 4911, in a quo warranto 
by the attorney general to determine a corporation’s 
right to exercise certain franchises, an answer held in 
effect a demurrer to the information, and the objections 
raised thereby properly urged on appeal, though there 
was no formal ruling thereon in the trial court. — State 
v. Seattle Gas & Electric Co., Wash., 68 Pac. Rep. 946. 

12. APPEAL AND ERROR—Filing New Bond.—Where an 
appeal is defective because the bond is not properly 
approved, a new bond, not filed within the time fixed 
by the court, does not cure the defect.—Koutnik v. 
Koutnik, IIL, 63 N. E. Rep. 655. 

13. APPEAL AND ERROR—Findings of Fact.—A finding 
of facts in ejectment will not be reversed where the 
documentary evidence is not in the record and other 
proof thereof is conflicting.—Dennis v. Spence, Miss., 
81 South. Rep. 963. 

14. APPEAL AND ERROR—Injuries to Servant.—In an 
action for a servant’s death, the giving of an instruction 
“that mere negligence of the deceased is not sufticient 
to prevent recovery for injury caused by the negli- 
gence of the defendant,” if error, was harmless, where 
there was no evidence of negligence on the part of the 
deceased.—Sroufe v. Moran Bros, Co., Wash., 68 Pac.Rep. 
896. 

15. APPEAL AND ERROR— Insufficiency of Evidence. — 
Though a cause is tried without a jury, the insufliciency 
of the evidence cannot be reviewed, in the absence of a 
motion for new trial.—Gillett v. Missouri, K. & T. Ry. 
Co. of Texas, Tex., 68 S. W. Rep. 61. 

16, APPEAL AND ERROR—Matters Reviewed.—The 
court on appeal will only consider points directly de- 
cided below, and to which exceptions were taken, un- 
less they relate to the jurisdictions.—Chavez v. Myers, 
N. M., 68 Pac. Rep. 917. 

17. APPEAL AND ERROR—Questions Considered.— 
Questions presented on appeal, which have been con- 
sidered and determined on a former appeal in the same 
cause, will not be considered.—Sisk v. Joyce, Tex., 65 8. 
W. Rep. 50. 

Is. APPEAL AND ERROR—Rehearing —A rehearing of 
an appeal is only granted for the purpose of correcting 
errors into which the court has inadvertently fallen, 
and the party cannot assign as error rulings on evi- 
dence not questioned on first hearing —Matthews v. 
Granger, Ill , 63 N. E. Rep. 658. 

19. APPEAL AND ERROR—Rules of Lower Court.—A re- 
cital in a motion for a new trial of what the mover 
claimed to be a copy of a court rule is no evidence of 
the rule, and cannot cure the omission to preserve the 
rule by the billot exceptions —Carnahan y. Connolly 
Colo., 68 Pac. Rep. 836, : 

20. APPEAL AND ERROR—Vacation of Judgment —An 
order imposing terms as a condition precedent to the 
vacating of a judgment is not final and appealable.— 
Board of County Comrs. of Socorro County v. Blacking- 
ton, N. M., 68 Pac. Rep. 941. 


21. ARREST—Civil Action.—In an action for fraud and 
for the imprisonment of the debtor, under Gen. St. § 
1347, the judgment, if for plaintiff, should be for a sum 
not less than the amount of the debt alleged and 
proved, and not for the estate lost by defendant's 
fraudulent act.—Atwater v. Slepcow, Conn., 51 Atl. Rep. 
1063. ‘ 


22. ASSIGNMENTS—Judicial Sale.—An assignment by a 
seized debtor, whose property has been sold at judicial 
sale, of his right to sue to annul the sale, need not be by 





authentic act.—Viguerie v. Hall, La., 31 South. Rep. 1019 
23. ASSIGNMENTS—Waiver of Errors.—Assignments of 

error, not insisted on in the briefs, will be regarded as 

waived.—Clem v. Wise, Ala., 31 South. Rep. 986. 

24. ATTACHMENT—Breach of Marriage Promise.—Gen, 
Laws, ch. 252, §§ 14, 17, does not authorize an attachment 
jin an action for breach of marriage promise.—Mainz v. 
Lederer, R. I., 51 Atl. Rep. 1044. 

25. ATTORNEY AND CLIENT—Disbarment.—On an ap- 
plication for the disbarment of an attorney on the 
ground of want of good moral character, a certified 
copy of proceedings and judgment disbarring him in 
another state on grounds involving moral turpitude 
held sufficient proof to sustain such charges.—People 
v. Miller, Ill., 68 N. E. Rep. 504. 

26. ATTORNEY AND CLIENT— Estoppel.—An attorney to 
whom a claim is sent for collection, and who reduces it 
to judgment, held not estopped from asserting against 
such clients a prior mortgage from the debtor.—State 
ex rel Kennen y. Fidelity & Deposit Co., Mo., 67 5. W. 
Rep. 958. 

27. ATTORNEY AND CLIENT—Value of Services —Where 
services are rendered by an attorney, the measure of 
recovery is the reasonable value thereof, in the absence 
of contract —Kingsbury v. Joseph, Mo., 68 8. W. Rep. 93, 

28. BANKS AND BANKING—Certifying Checks.—The 
teller of a banking instution hus no implied authority 
to certify checks, tnough authority may be implied 
from his conduct in certifying checks and the sub- 
sequent payment of them by the institution.—Muth v, 
St. Louis Trust Co., Mo., 678. W. Rep. 978. 


29. BANKS AND BANKING—Liability of Directors.—A 
director held liable to depositors for fraud in continuing 
business with knowledge of the insolvency of the bank. 
—Cassidy v. Uhhnann, N. Y., 683 N. E. Rep, 554. 

30. BENEFIT SoCIETIES—Beneticiary.—Where insured 
surrendered a benefit certificate payable to his mother 
without her consent, and received a certificate payable 
to his wife, held, that on his death the mother, and not 
the wife, was entitled to the benetit.—Mason vy. Mason, 
Ind., 63 N. E. Rep. 578. 

31. BILLS AND NOTES—Failure of Consideration.—A 
plea of whole or partial failure of consideration must 
state facts showing such failure, though a general plea 
of no consideration may allege such fact in general 
terms.—D. M. Osborne & Co: v. Hanlon, Ind., 63 N. E. 
Rep. 572. 

32. BILLS AND NOTES—Purchase for Half Price.—Under 
Sess. Laws 1899, p. 550, § 57, one who in good faith pur- 
chased a note before maturity for one-half the 
face value may collect the full amount from the maker, 
though he has a defense good against the payee.—Mc- 
Namara v. Jose, Wash., ts Pac. Rep. 903. 

88. BOUNDARIES—Surveys.—Where the issue was 
whether a surveyor has by mistake designated a cer- 
tain tree as the notheast corner, instead of the north- 
west corner, it Was proper to resort to other calls, lines, 
ete.—White v. Smith Tex., 678. W. Rep. 1028. 

34. BREACH OF WARRANTY—Damages.—In an action 
for breach of warranty, the price paid may be regarded 
as the value of an article such as it is warranted to be* 
in the absence of any showing to the contrary.—Ash v. 
Beck, Tex., 685 S. W. Rep. 53. 

35. BRIDGES—Defective Culverts.—An action against 
a town for injuries caused by a defective culvert held, 
properly dismissed for want of a proper notice, under 
V.S. § 3492. — Lawton v. Town of Weathersfield, Vt., 51 
Atl. Rep. 1062. 

36. BROKERS — Commissions. — Commission held 
earned when realestate agent produces a purchaser 
with whom the owner agrees to trade for other prop- 
erty, which they agree equals such value, though the 
owner afterwards refuses to complete the trade. — 
Rabb v. Johnson, Ind., 63 N. E. Rep. 580. 

37. BUILDING AND LOAN ASSOCIATIONS—Rights of Bor- 
rowing Stockholders.—A borrowing stockholder of an 
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insolvent building association, which had made an 
assignment, was not entitled to credit on her loan for 
the amount of dues paid on her stock. — Wills v. 
Paducah Building & Loan Assn., Ky., 67 8. W. Rep. 991. 

38. BUILDING CONTRACTS—Damages.—Though a build- 
ing contract provided for damages if the contractor 
should fail to complete the building in 90 days, the 
owner cannot complain of such failure, where he failed 
to make payments as the contract provided.— Harris’ 
Assignee v. Gardner, Ky., 68 8. W. Rep. 8. 

39. BURGLARY—Accomplices—The failure to instruct, 
ina burglary case, that defendant could not be con- 
victed, if he was only guilty of hauling the stolen 
goods, and the failure to instruct as to statements made 
by him when arrested, held not erroneous, when con- 
sidered in connection with the evidence and other in- 
structions.—Whitworth vy. State, Tex., 67 S. W. Rep. 1019. 

40. CANCELLATION OF INSTRUMENTS — Laches —A de- 
lay for nearly three years after the death of their an- 
cestress before proceeding to set aside a conveyance 
held not such laches as precluded the prosecution of 
the action, — Walling v. Thomas, Ala., 31 South. Rep. 
982. 

41. CARRTERS—Assault on Passenger.— The fact thata 
passenger on a railroad train has been drinking and is 
boisterous, though it may warrant his expulsion from 
the train, if his conduct is calculated to disturb other 
passengers, does not authorize an assault on the pas- 
senger by the conductor. — St. Louis S. W. Ry. Co. of 
Texas v. Johnson, Tex., 68S. W. Rep. 5s. 


42, CARRIERS—Burden of Proof.—Under a count seek- 
ing recovery against a railroad company as a voluntary 
bailee of goods which were destroyed before delivery 
to the consignee, the burden of proof was on the 
plaintiff to show the negligence averred.— Frederick v. 
Louisville & N. R. Co., Ala., 31 South. Rep. 96s. 


43. CARRIERS—Damnum Absque Injuria.—When a pas- 
senger on a street car was thrown from it by a sudden 
stopping to avoid a collision, which was not brought 
about by the negligence of defendant, it was damaum 
absque injuria.—Cleveland City Ry. Co. v. Osborn, Ohio, 
63 N. E. Rep. 604. 

44. CARRIERS—Delivering Within Reasonable Time.— 
In an action by a shipper against a railway company 
for failing to carry cattle to their destination within a 
reasonable time, the question of defendant’s exercise 
of due diligence in delivering the cattle held, under the 
evidence, to be for the jury. — Sloop v. Wabash R. Co., 
Mo., 67 S. W. Rep. 956. 

45. CARRIERS OF PASSENGERS — Freight Trains, — A 
passenger on a freight train accepts his passage with 
knowledge of its inconveniences, and that it is not 
equipped with all the safeguards provided for passen- 
ger trains, and assumes the risk ordinarily incident to 
its operation. — Erwin v. Kansas, Ft. 8S. & M. Ry. Co., 
Mo., 68 8S. W. Rep. 88. 

46. CARRIERS—Overcrowding Train. — Under Rey. St. 
1895, arts. 4509, 4516, held error to refuse to instruct that 
if a negro passenger entered the negro coach, and, 
owing to the presence of whites was crowded onto the 
platform, from which he fell without any negligence 
of hisown, he could recover.—Williams y. International 
& GN. R. Co., Tex., 67 5. W. Rep. 1085. 

47. CARRIERS — Transportation of Freight. — Where 
fruit is received by an initial carrier in good coddition, 
and is delivered by aterminal carrier in a damaged 
condition, a prima facie case is made against the deliv- 
ering carrier for damages — Missouri, K.& T. Ry. Co. v. 
Mazzie, Tex., 68 S. W. Rep. 56. 

48. CHATTEL MORTGAGES— Detinue. —In detinue to re- 
cover property claimed by plaintiff as assignee of a 
mortgage executed to a company a minute of a direc- 
tor’s meeting, with other proof, held admissible as 
evidence of a sale of the mortgage to plaintiff. — Clem 
v. Wise, Alg., 31 South. Rep. 986, 

49. CHATTEL MORTGAGES — Violation of Conditions.— 
In replevin by a mortgagor to recover the property, it 





having been seized by the mortgagee, burden held on 
the latter to show that the mortgagor had attempted to 
sell it without her consent, in violation of the mort- 
gage.—Matthews v. Granger, II1., 63 NE. Rep. 658. 

50. CONSTITUTIONAL LAW—Due Process of Law. — An 
ordinance requiring the inspection of laundries and 
payment of a fee by the owner thereof is not uncon- 
stitutional as the taking of property without due pro- 
cess of law.—City of New Orleans v. Kee, La., 31 South, 
Rep. 1014. 

51. CONSTITUTIONAL LAW—Impeachment of Verdict.— 
Jurors are not competent as witnesses to impeach 
their verdict.—State v. Perioux,La., 31 South. Rep. 1016. 


52. CONSTITUTIONAL LAW—Police Regalation.—Burns’ 
Rey. St. 1901, § 4462e, requiring an order of the circuit 
court, or judge thereof, to render notes and mortgages 
of associations negotiable, is not an impairment of the 
obligation of existing contracts, but is a valid police 
regulation.—Bowlley v. Kline, Ind., 63 N. E. Rep. 723. 

53. CONSTITUTIONAL LAW—Taxation of Non-Resident 
Stockholders. — Pub. Acts Conn. 1897, ch. 153, § 2, pro- 
viding for assessment of stock of non-resident stock- 
holders in domestic corporations at its market value 
without deduction allowed resident stockholders, held 
an unconstitutional discrimination against non-resi- 
dent stockholders.— Travelers’ Ins. Co. v. State of Con- 
necticut, U. 8. C. C., 22 Sup. Ct. Rep. 673. 

54, CONTRACTS—Demand for Payment —Where a com- 
plaint for property which defendant had promised to 
pay plaintiff did not aver a demand of the property, or 
failure to deliver, or any facts showing that a demand 
would have been useless, a demurrer should have been 
sustained.—Ingram v. Bussey, Ala., 31 South. Rep. 967. 


55. CONTRACTS-Interpretation.—The rights of parties 
to a contract are to be determined by that interpreta- 
tion which gives the greater assurance of arriving at 
their intent.—Linehan Ry. Transfer Co. v. New Orleans 
& N. W.R. Co., La., 31 South. Rep. 1026. 

56. CORPORATIONS — Dissolution. — One upon whom 
process against a corporation has been served as its 
president may show that the corporation has been 
dissolved, so as to absolve it from suit. — Economy 
Building & Loan Assn. v. Paris Ice Mfg. Co., Ky., 65 S. 
W. Rep. 21. 

57. CORPORATIONS — Justice Summons. — A citation 
from justice’s court, commanding the officer to sum- 
mon H, president of the M. P. Oil Company, was not a 
citation to the company itself, and service thereof on 
its president did not bring it into court. — Butler v. 
Holmes, Tex., 68 8. W. Rep. 52. 

58. CORPORATIONS — Personal Liability. — Failure to 
give director of corporation notice of intent to hold 
him personally liable for debts for failure to file 
annual reports held no defense in an action thereon.— 
Staten Island Midland R. Co. v. Hinchliffe, N. Y., 65 N. 
E. Rep. 545. 

59. CORPORATIONS— Pleading.—The insufficiency of a 
complaint in a suit against a corporation, which fails 
to allege its incorporation, can not be raised by a 
general demurrer.— Sly v. Palo Alto Gold Min. Co., 
Wash., 68 Pac. Rep. 871. 

60. CORPORATIONS—Stockholders.— An agreement of 
a corporation with certain of its stockholders to repur- 
chase their stock held void as against creditors of the 
corporation.—Olmstead v. Vence & Jones Co., II1., 63 N. 
E. Rep. 634. 

61, COUNTIES — Bonds. —In suit on coupons from 
county bonds, the defense being that they were issued 
in exchange for illegal warrants, that the county rec- 
ords were not properly kept or preserved did not re- 
lieve defendant from the burden of proving the de- 
feuse—Board of Lake County Comrs. v. Linn, Colo., 68 
Pac. Rep. 839. 

62. COUNTIES — Compensation of Commissioners. — 
County commissioner, under Rev. St. § 897, has no valid 
claim beyond the per diem allowance and mileage; and 
expenses incurred for railroad fare, livery hire, feed 





all sachdunsiiemaatnet ation ae 


= Fei a ne 





334 


CENTRAL LAW JOURNAL. 





No. 17 





for his horses,and his board are of a personal nature, 
for which the county is not liable. — Richardson vy. 
State, Ohio, 63 N. E. Rep. 593. 

63. CoURTs—Action Involving Title to Land. — Where 
land is attached, and a third person intervenes, deny- 
ing the title ofthe attachment defendant, the title toa 
freehold is involved, and an appeal from the jndgment 
is properly taken directly to the supreme court. — 
Alsdorf v. Williams, IL, 68 N. E. Rep. 686. 

64. CouRTS—Constitutional Question.— Where, on ap- 
peal to the appellate court it appears that a constitu- 
tional question was raised by the appellant in the trial 
court and decided adversely to him, the case will be 
transferred to the supreme court. — Watkins v. Edgar, 
Mo., 68S. W. Rep. 4;. 

65. CouRTs—Jurisdiction. — Parties to a suit cannot 
by consent confer jurisdiction where none exists.—Bur- 
gess v. Burgess, N. H., 51 Atl. Rep. 1074. 

66, CoURTS—Sherift’s Certificate of Sale.—A suit to re- 
move a sheriff's certificate of sale of realty under execu- 
tion is not one involving a freehold, and hence no ap- 
peal lies therein to the supreme court, — Johnson vy. 
McDonald, IIL, 63 N. E. Rep. 730. 

67. COVENANTS— Damages for Breach. — In an action 
against a grantor fora failure to perform his agree- 
ment to discharge an incumbrance on the premises, 
brought after the foreclosure of such incumbrance, 
where the grantee has never been in possession of the 
premises under the conveyance, the measure of dam- 
ages is the amount of the incumbrance. — Bochlicke 
v. Buchanan, Mo., 685 8S. W. Rep. 92. 

68. CURTESY—Partition.—Where land was partitioned 
among heirs, but deeds were not made, and after the 
death of one of the heirs her share was conveyed to 
her children, the life estate of the surviving husband 
as tenant by the courtesy was not destroyed.—Moore vy. 
Hemp’s Exrs., Ky., 68 8. W. Rep. 1. 

69. CRIMINAL EVIDENCE—Burglary.—On a prosecution 
for burglary, evidence that at the time of defendant’s 
arrest, a month after the burglary, burglar’s tools were 
found in his possession, held admissible.— Williams v. 
People, I1., 63 N. E. Rep. 681. 

70. CRIMINAL LAW — Accomplices. — The fact that a 
party to a conspiracy to commit burglary informs 
watchmen thereof, who keep watch and arrest the con- 
spirators in the commission of the crime, does not 
render the watchmen accomplices. — Whitworth v. 
State, Tex., 67S. W. Rep. 1019. 

71. CRIMINAL LAW—Habitual Criminal Act.—A defend- 
ant,on trial for burglary, who admitted that he had 
been convicted three times for burglary, and testified 
that he was pardoned for one of the offenses, was within 
the provisions of the habitual criminal act, though his 
evidence was proof of his pardon.—Williams v. People, 
I1l., 63 N. E. Rep. 681. 

72. CRIMINAL LAW—Instructions.—Where the record 
shows that the court gave the instructions prepared by 
defendant’s counsel, an objection that the charge does 
not cover the issues of self-defense will not be con- 
sidered. — Territory v. Gonzales, N. M., 68 Pac. Rep. 
925. 

73. CRIMINAL LAW—Jurisdiction.—Objection in pros- 
ecution that it did not appear from the evidence that 
the crime was committed within the jurisdiction of the 
court below held untenable under the facts.—Territory 
v. Gonzales, N. M., 68 Pac. Rep. 923. 

74. CRIMINAL LAW—List of Jurors.—When the list of 
jurors furnished defendant in a capital case 24 hours 
before trial contained a name wrongly copied, it was 
not reversible error, unless defendant objected to going 
to trial until the correct list was furnished him.—Ter- 
ritory v. Cordova, N. M., 68 Pac. Rep. 919. 

75. CRIMINAL LAW—Numerous Fines.—Where a pris- 
oner is convicied and fined 30 times, each fine being 
less than allowed by law, the fact that the ‘Lggregate is 
large does not render his punishment unconstitutional, 
as cruel or unusual.—Lv parte Brady, Ark., 68 S. W. Rep. 
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76. CRIMINAL LAW—Question of Fact.—The questions, 
under the evidence in a homicide case, whether certain 
bruises were caused by an assault or by a fall, and 
whether death was caused by a blow of the fist or arall,or 
whether the fall was caused by the blow or intoxication, 
held to be forthe jury.—Cunningham vy. People, LIL, 63 
N. E. Rep. 517. 

77. CRIMINAL LAw—Review by Supreme Court.—On 
certiorari to review a conviction for violation of a city 
ordinance, the judgment will not be reviewed on the 
ground of the insufficiency of the evidence.—State y. 
Hall, La., 31 South. Rep. 1002. 

78. CRIMINAL LAW—Witnesses.—Where an examina- 
tion of witnesses to an application for change of venue 
shows them not to be disinterested, as required by the 
statute, it is not error to deny the appiication.—Terri- 
tory v. Gonzales, N. M., 68 Pac. Rep. 925. 

79. CRIMINAL TRIAL—Appeal by Commonwealth.—Un- 
der Cr. Code Prac. §§ 335, 337, where atrial has resulted 
in a disagreement of the jury, the commonwealth may 
prosecute an appeal to obtain a proper construction of 
the law.—Commonwealth v. Bullock, Ky., 675. W. Rep. 
992. 

80. CRIMINAL TRIAL—Hypothetical Case.—The court's 
permitting the submission by the state to a medical ex- 
pert of a hypothetical case not correctly detailing the 
facts and circumstances of the case as shown by the 
testimony was not reversible error, in the absence of a 
showing that the opposite party was denied the privi- 
lege of submitting all the facts in a hypothetical case.. 
Fretwell v, State, Tex., 67S. W. Rep. 1021. 

81. CRIMINAL TRIAL— Misconduct of Attorneys in Argu- 
ment.—It was error to overrule defendant’s objection 
to the statement of the commonwealth’s attorney in 
argument that defendant’s attorney, who had just ad- 
dressed the jury, was a high-priced lawyer, and was 
never employed unless in bad cases.—Howard v. Com- 
monwealth, Ky., 675. W. Rep. 1003. 

82. CRIMINAL TRIAL—Misconduct of Prosecuting At- 
torney. — Misconduct of the prosecuting attorney in 
persistently seeking to show by the defendant, on trial 
for robbery, that he was living in adultery with a wit- 
ness in his behalf, held not grounds for reversal.— 
Schroeder v. People, IIL, 63 N. E. Rep. 678. 

83. CRIMINAL TRIAL—Obtaining Money Under False 
Pretenses.—On a prosecution for obtaining money un- 
der false pretenses, admission of evidence of similar of- 
fenses after the finding of the indictment held ground 
for new trial.—State v. Letourneau, R. I., 51 Atl. Rep. 
1048, 

84. CRIMINAL TRIAL—Right to Compulsory Process.— 
An accused has not had the benefit of Compulsory pro- 
cess, where the witness has not appeared and the sheriff 
has made no return of summons in his hands.—State v. 
Fairfax, La., 31 South. Rep. 1011. 

85. DAMAGES—Eminent Domain. — Damages for the 
taking by a railroad company of a private way appur- 
tenant to lands is the depreciation in the market value 
of the lands caused thereby.—Neff v. Pennsylvania R 
Co., Pa., 51 Atl. Rep. 1038. 


86. DAMAGES—Injunction.—W here an execution is en- 
joined on a sworn allegation that timber worth a cer- 
tain amount has been seized, and the injunction is dis- 
solved on a bond for a like amount, the damages result- 
ing are not irreparable, and no appeal lies from the dis- 
solution.—Globe Lumber Co. vy. Griffith, La., 31 South. 
Rep. 1010. 

87. DAMAGES—Injuries to Section Man.—In an action 
by a section man for injuries, an instruction authorizing 
the jury to find substantial damages not to exceed a 
certain amount, held erroneous under the evidence.— 
Haworth v. Kansas City Southern Ry. Co., Mo., 68 8S. W. 
Rep. 111. 

88. DAMAGES—Injuries to Servant.—Where a brake- 
man lost a leg, a verdict of $10,000 will be feduced, as 
excessive to $6,000.—Bell v. Globe Lumber Co., La., 31 
South. Rep. 994. 
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80, DAMAGES—Instructions,—In an action for personal 
injuries, it was not errorto refuse to instruct that 
plaintiff had been able since his injury to earn approxi- 
mately as much as before, even if the evidence was 
without conflict to that effect.—Birmingham 8. R. Co. 
vy. Cuzzart, Ala., 31 South. Rep. 979. 

90. DAMAGES—Penalty for Breach of Contract.—Where 
a contract provided for a penalty for breach, in action 
therefor, held error to instruct for defendant; plaintiff 
being entitled to nominal damages at least.—Radloff vy. 
Haase, IIL, 63 N. E. Rep. 729. 

91. DAMAGES—Proper Elements.—What are the proper 
elements of damage in an action for injuries by defend- 
ant is a question of law.—Camp v. Wabash R. Co., Mo., 
os S. W. Rep. 96. 

92. DEEDsS—Construction.—A_ practical construction, 
given by the parties toa clause of a deed, that a per- 
manent easement of a private way was granted to the 
owners of a tract of land, being consistent with its 
terms, will be adopted.—Neff v. Pennsylvania R. Co., 
Pa., 51 Atl. Rep. 1033, 

93. DEEDS—Fiduciary Relation. — That parties are 
tenants in common and brother and sister does not 
create a fiduciary relation, so that, in an action by the 
sister against the brother to set aside a conveyance of 
the sister’s interest, the burden is on the brother to 
show the contract fair, reasonable, and for an adequate 
consideration.—Albright v. Hunecke, Ill., 63 N. E. Rep. 
616. 

94. DEEDS—Presumption of Delivery.—Possession by 
a grantor of a deed, reserving a life estate in himself, 
held insufticient to rebut the presumption of delivery 
raised by the recording of the deed.—Valter v. Blavka, 
I11., 68 N. E. Rep. 499. 

95. DESCENT AND DISTRIBUTION — Share in Lieu of 
Dower —The right to elect to take one-half the real and 
personal estate of a deceased spouse in lieu of dower, 
given by Dower Act, § 12, does not apply to a surviving 
husband, who failed to renounce the provision made by 
his wife’s will within one year of the probate.—Scheible 
y. Rinck, I11., 63 N. E. Rep. 497. 

%. DESCENT AND DISTRIBUTION — Widow. — Under 
Code, § 1462, the widow of a decedent held entitled to 
all his personal estate, though she had abandoned her 
husband and was living with another man, holding her- 
self as his wife.—Nolan v. Doss, Ala., 31 South. Rep. 969. 


97. DISCOVERY—Right of Inspection.—Under Pub. St. 
ch. 205, § 1, discovery may be employed ‘for inspection 
of broken machinery, over objection that defendant’s 
right to the control of their property will be infringed. 
—Reynolds v. Burgess Sulphite Fibre Co., N. H., 51 Atl. 
Rep. 1075. 

98. DISMISSAL AND NONSUIT—Intervention.—Act show- 
ing intention and notice to dismiss a petition in inter- 
vention held not equivalent to filing dismissal, so that 
it was not error to refuse to permit intervener to dis- 
miss before defennant filed an additional answer of 
set-off.—Whitcomb v. Stringer, Ind., 68 N. E. Rep. 582. 

99. DISMISSAL AND NoNsUIT—Jurisdiction.—The court 
on its motion will dismiss an action, when it appears 
that it does not have jurisdiction of the subject-matter 
of the action.—Burgess v. Burgess, N. H., 51 Atl. Rep. 
1074. 

100. DivVORCE—Alimony.—Where, in divorce, the de- 
fendant was outside the state and did not appear, and 
had no notice of the action except the publication of 
the order to apper, the court had no jurisdiction to de- 
cree alimony.—Smith vy. Smith, Vt., 51 Atl. Rep. 1060. 

101. DowER—Sale of Wood by Widow.— Where a widow 
sold all the wood on a lot assigned as her dower, 
whereas under Gen. Laws, ch. 264, § 2, she was entitled 
to only a third of the growth, an injunction restraining 
the purchaser from cutting would be dissolved upon 
payment for the wood cut by him in excess of the third 
to which the widow was entitled.—Brayton v. Jordan, 
R. 1., 51 Atl. Rep. 1047, 











102. ELECTIONS—Contests.—Even if the cireuit court 
had jurisdiction of an election contest, if proceedings 
had been originally installed therein, 1t could not ac- 
quire jurisdiction by a record tronsmitted to it bya 
board having no power to try a contested election.— 
Davidson vy. Johnson, Ky., 67 S. W. Rep. 996. 

103, ELECTRICItrYy—Act of God.—In an action against 
an electric light company for injuries received from 
contact with a broken live wire. evidence held to au- 
thorize an instruction as to what constitutes an act of 
God.—Boyd vy. Portland Gen. Electric Co., Oreg., 68 Pac. 
Rep. 810. 

104. ELECTRICITY—Presumption of Negligence.—In an 
action against an electric light company for injuries 
received from contuct witha broken live wire, proof 
that the wire parted raised a presumption that defend- 
ant was negligent, as charged, in procuring a weak and 
defective wire and in improperly stringing it.—Boyd v. 
Portland Gen. Electric Co., Oreg., 68 Pac. Rep. 810. 

105. EMINENT DOMAIN—Appropriation of Private Prop- 
erty.—In action against city and county for appropriat- 
ing plaintiff's house for pest house, county held not 
prejudiced by admission of minutes of city board of 
health.—Brown vy. Pierce County, Wash., 68 Pac. Rep. 
872. 

106. EMINENT DOMAIN—Condemnation Proceedings.— 
A condemnation of land by a railroad is not rendered 
invalid by a failure of the commissioners appointed by 
the county court to apportion the damages between 
claimants of the land, who are parties defendant, 
where the title to the land cannot be determined in the 
county court. — Davidson vy. Texas & N. O. R. Co, Tex., 
67S. W. Rep. 1093. 


107. EQuiITy—In Pari Delicto.—Where a debtor ar- 
ranged with a creditor to attach and sell his land to 
prevent other creditors from attaching it, equity will 
not aid him or his heirs to enforce an alleged contract 
by the attaching creditor, who purchased the land, to 
turn it over to the debtor after,the payment of the 
debt.—Moore v. Hemp’s Exrs., Ky., 68 S. W. Rep. 1. 

108. Equity—Waiver of Objections.—Where a defend- 
ant in an action at law answers fully, and then inter- 
poses a cross-billin equity, plaintiff, by answering the 
cross-bill, waives his right to have the cause first tried 
at law.—Wollenberg v. Rose, Oreg., 68 Pac. Rep. 804. 

109. ESTOPPEL—Operation of Coal Bins.—That the owner 
of adjoining property stood by and saw a railroad com- 
pany expend large sums of money in erecting coal bins, 
does vot estop him from recovering damages from the 
manner of operating the bins.—Louisville & N. R. Co. v. 
Walton, 67 S. W. Rep. 988. 

110. EVIDENCE — Best and Secondary. — Defendant 
could not prove the contents of letters written by him 
to plaintiff, where it did not appear that proper notice 
to plaintiff to produce the originals had been given. 
Stevens v. Equitable Mfg. Co., Tex., 67 8. W. Rep. 1041. 

111. EVIDENCE—Election Contest.—Evidence of elect- 
ors or persons other than election officers held admis- 
sible, in an election contest case,to show for whom 
certain illegal ballots were cast.—Patterson v. Hanley, 
68 Cal., Pac. Rep. 821. 

112, EXECUTION—Foreign Execution. — The laws of a 
foreign country as to validity of a sale of corporate 
stock under execution held presumably the same as 
those of the forum, in absence of contrary showing.— 
Daniel v. Gold Hill Min. Co., Wash., 68 Pac. Rep. 884. 

113, EXECUTION—Duty of Officer.—Under a writ com- 
manding the officer to take the body of defendant, so 
thathe have him to appear before the justice who 
issued the writ ata time and place therein specified, it 
was the duty of the officer to take defendant before the 
justice at such time.—Jn re Jennison, Vt.,51 Atl. Rep. 
1061. 

114. EXECUTION—Estoppel.—Mere inaction of stock- 
holders in a domestic corporation in regard to sale of 
their stock under a foreign execution, and payment by 
them of the balance of the foreign judgment, with 
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knowledge that it had been credited with the stock 
sale, held not to estop such stockholders from attack- 
ing the sale as void.—Daniel v. Gold Hill Min. Co., 
Wash., 68 Pac. Rep. 884. 

115. EXECUTORS AND ADMINISTRATORS — Foreclosure 
by Vendor.—That a bill by an administrator to fore- 
close defendant’s equitable interest in lands sold him 
by plaintiff’s intestate does not make the heirs of the 
intestate parties, is not an objection after answer, the 
administrator alleging his readiness to furnish a good 
and sufficient deed.—Wollenberg v. Rose, Oreg., 68 Pac. 
Rep. 804. 

116. EXECUTORS AND ADMINISTRATORS—Marriage Af- 
ter Appointment.—That a woman is married after be- 
ing appointed administratrix held no ground for vacat- 
ing the appointment.—Weaver v. Industrial Trust Co., 
R.1.,51 Atl. Rep. 1050. 

117. EXECUTORS AND ADMINISTRATORS—Right to Con- 
trol Trust Fund.—Upon the resignation of the sole ex- 
ecutor after full administration, there was no authority 
forthe appointment of an administrator de bonis non 
with the will annexed, though the executor held a fund 
as trustee under the will —Enlow’s Admr. v. Trustees 
of Bethel College, Ky., 67 8S. W. Rep. 99. 

118. FEDERAL CourTs—Error to Circuit Court.—A writ 
of error may be maintained from the Supreme Court of 
the United States to a circuit court in a casein which 
the validity of a state statute is drawn in question, in 
violation of the United States constitution.—Fidelity 
Mut. Life Assn. vy. Mettler, U.S. 8. C.,22 Sup. Ct. Rep, 
662. 

119. FEDERAL CourTsS—Original Jurisdiction of Supreme 
Court.—Leave to file an original bill in the Supreme 
Court of the United States is ordinarily a matter of 
course, and may be granted without intimating any 
opinion on the question of jurisdiction. — State of 
Washington v. Northern Securities Co.,U.S. 8. C., 22 
Sup. Ct. Rep. 623. 

120. FRAUDS, STATUTE OF—Oral Agreement.— Under 
Rey. Stat. ch. 59, § 2, an oral agreement in a conserva- 
tor’s sale of land, reserving a judgment for damages 
for a highway to the grantor, is not within the statute 
of frauds. but is enforcable against the purchaser.— 
Chandler v. Morey, Ill., 68 N. E. Rep. 512. 

121, FRAUDS, STATUTE OF—Parol Lease.—That a con- 
struction of Shannon’s Code, § 3142, subsecs. 4, 5, not 
placing a parol lease for a year, to commence in the 
future, within it, might operate to the injury of a subse- 
quent vendee, is not sufficient to call for a construction 
placing the lease within the statute, in view of Shan- 
non’s Code, § 3663 —Hayes v. Arrington, Tenn., 68 8. W. 
Rep. 44. 

122. GUARDIAN AND WARD—Repairs to Realty.—The 
refusal of a circuit court,on an appeal from the pro- 
bate court in the matter of a guardian’s settlement, to 
admit evidence as to expenditures for repairs which 
had been disallowed by the probate court, held error.— 
Buie’s Estate v. White, Mo., 65 S. W. Rep. 101. 

128. HABEAS CoRPUS — Erroneous Judgment. — Ifa 
judgment is erroneous which does not specify the limit 
ofthe imprisonment of a prisoner sentenced to pay a 
fine, such error does not furnish ground for his dis- 
charge on habeas corpus.—Ex parte Brady, Ark., 68S. 
W. Rep. 34. 

124. HOMESTEAD—Desertion.— It will ‘be presumed in 
ejectment by the grantee of a homestead conveyed by 
a husband without the wife joining in the conveyance, 
after he has deserted his family without cause, that the 
desertion is not a permanent abandonment, but that 
the husband will return to his family.—Hall v. Raul- 
ston, Ark., 68 S. W. Rep. 24. 

126. HOMICIDE—Cause of Death.—Where a blow with 
the fist injures a diseased person so that he falls, and 
receives injuries causing his death on attempting to 
stand, the assailant is responsible for his death, thongh 
such results would not have followed if deceased had 
been in good health, and the assailant had no know!l- 








edge that the deceased was notin good health.—Cun- 
ningham v. People, Ill., 63 N. E. Rep. 517. 

126. HOMICIDE—Evidence —Where there is evidence 
to support a conviction of murder in the first degree, 
but material evidence on the question of murder in the 
second degree is wrongfully excluded, the supreme 
court may set aside the judgment for murder in the 
first degree and allow the verdict tostand for murder in 
the second degree.—Vance y. State, Ark.,68 5. W. Rep, 
37. 

127. HUSBAND AND WIFE — Community Property.—A 
conveyance by a father of land owned by him and his 
wife as community property, made after the wife’s 
death, held not to devest the child’s title to one-half 
thereof as heir of the wife.—White v. Simonton, Tex., 
67S. W. Rep. 1073. 

128. HUSBAND AND WIFE — Realty Held in Wife’s 
Name.—Where a husband and wife live together on a 
farm belonging to the wife, and the husband performs 
personal labor in the cultivation of the farm, neither it 
nor its products are thereby rendered liable for his 
debts.—Alsdurf v. Williams, LI1., 63 N. E. Rep. 686. 

129. HUSBAND AND WIFE—Separate Property.—A wife, 
furnishing from her separate estate a part of the 
purchase price of land purchased by her husband, 
held to acquire an equitable title in the land to the ex- 
tent of such payment. — Strnad vy. Strnad, Tex., 65 S. W. 
Rep. 69. 

130. INJUNCTION—Furnishing Steam Power.—Where a 
lease provides that the lessor shall furnish the lessee 
steam power to operate its works, a failure to furnish 
the power may be enjoined.— B. Roth Tool Co. v. 
Champ Spring Co., Mo , 67 8S. W. Rep,, 967. 

131. INSANE PERSONS — Conservator’s Sale.—A con- 
servator, on selling land of his ward under order of the 
court, may reserve damages awarded for the construc- 
tion of a highway, though such reservation is not men- 
tioned in the order.—Chandler v. Morey, IIl., 63 N. E. 
Rep. 512. 

132. INSURANCE—License Tax.—An ordinance of the 
City of Farmington, making it unlawful for any person 
to actas agent for any insurance company which has 
failed to pay its license tax, and punishing him there- 
for, is not objectionable as punishing the agent for the 
company’s default, he offending himself when he acts 
as agent for such company.—City of Farmington v. 
Rutherford, Mo., 68 S. W. Rep. 83. 

133. INTOXICATING LIQUORS—Prescription by Physi- 
cian. A prescription written for intoxicating liquors by 
a physician, and filled by him as a druggist, held no de- 
fense to a prosecution for the illegal sale of the liquor, 
unless issued at the request of the parchaser.—-State v. 
Hensley, Mo. 67S. W. Rep. 964. 


134. INTOXICATING LIQUORS — Sunday Sales.—In a 
prosecution for selling liquor on Sunday,it is not neces- 
sary to prove thatthe sale was made in pursuance of 
the regular business of the fseller.—State y. Bearden, 
Mo., 67 S. W. Rep. 973. 

135. JUDGMENT—Assignability of Judgment.—Filing of 
assignments of a judgment recovered by an infant with 
the clerk of court could not operate as constructive 
notice to the infant or her guardian of the delivery of 
the assignment to the immediate assignee; it having 
been actually delivered to him without the guardian’s 
authority or knowledge.—Schmidt v. Shaver, I1.,68 N. 
E. Rep. 655. ‘ 

136. JUDGMENT—Dishonesty of Attorney.—Dishonesty 
of his attorneys whereby a client is prevented from 
making a defense toa pending suit and suffers default, 
is “unavoidable casualty or misfortune,” within Code 
Civ. Proc. § 602, authorizing the vacation of judgments 
on that account.—Anthony v. Karbach, Neb., 909 N. W. 
Rep. 243. 


137. JUDGMENT—Interest.—In an action for the balance 
due on the purchase price of goods, where plaintiffs 
did not claim interest, and the verdict did not find 
any interest in their favor, judgment awarding interest 
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from the date of the sale is improper.—Butler v.Holmes, 
Tex., 68 S. W. Rep. 52. ’ 

138. JUDGMENT—Mistake.—Where a party to a judg- 
ment has knowledge, before the expiration of the term 
of its rendition, of a mistake authorizing its correction, 
but fails to ask such correction, he cannot afterwards 
maintain a suit in equity for such relief.—McLane y. 
San Antonio Nat. Bank, Tex., 688. W. Rep. 63. 

139. JUDGMENT—Service by Publication.—A personal 
judgment against a nonresident, based on service by 
publication, is void, and will not support a sale of prop- 
erty thereunder.—Kilmer v. Brown, Tex., 67S. W. Rep. 
1090. 

140. JUDGMENT—Tax Bill.—A wife, holding title to real 
estate, held the proper party to move to set aside a 
judgment enforcing a tax bill against the property.— 
Barber Asphalt Pay. Co. v. Young, Mo., 688. W. Rep. 
107. 

141. JURISDICTION — Collateral Attack. — Where a dis- 
trict court has acquired jurisdiction, its orders and 
judgments, though erroneous, cannot be collaterally 
assailed; but errors therein éan only be taken advan- 
tage of by proceedings in error or appeal. — Fraaman v. 
Fraaman, Neb., 90 N. W. Rep. 245. 

142. JUSTICES OF THE PEACE — Curative Effect of Ap- 
peal. — Under Rev. St. 1899, §§ 3835, 4060, the filing of an 
affidavit and bond for appeal from a default judgment 
in justice court cures a service of summons though it is 
of so defective a character as not to give jurisdiction of 
defendant.—Winer v. Maness, Mo., 67 8S. W. Rep. 966. 

143. JUSTICES OF THE PEACE—Value in Controversy.— 
If there is reasonable doubt as to the value of chattels, 
in an action to recover their possession, jurisdiction 
should be entertained by the justice. — Houston Ice & 
Brewing Co. v. North Galveston Imp. Co., Tex., 678. W. 
Rep. 1079. 

144. LANDLORD AND TENANT — Notice to Quit.—Where 
tenants are in possession of a store as tenants from 
year to year, a 10-day notice to quit is unreasonable and 
insufticient.—Bromley v. Aday, Ark., 68 S. W. Rep. 32. 


145. LIFE EsTATES — Lease by Life Tenant —A life ten- 
ant’s agreement to purchase improvements erected by 
his lessee is not binding on the remainder-man. — Chil- 
vers v. Race, II1., 63 N. E. Rep. 701. 

146. LIFE ESTATES — Right to Sell Timber.—A life ten- 
ant has no right to sell timber on the land, and one ac- 
quiring it from the purchaser with notice is liable to 
the remainder-man for the value thereof as of the date 
and place of conversion. — Bergen & Meehan Co. vy. 
Sears, Ky., 67 8S. W. Rep. 1002. 

147. LIFE INSURANCE—Condition of Doing Business in 
State.—A state may impose on a life insurance com- 
pany, as condition of doing business within the state, 
obligation to pay damages and attorney’s fees on de- 
fault in payment of policies. — Fidelity Mut. Life Assn. 
v. Mettler, U. 8. 8. C., 22 Sup. Ct. Rep. 662. 

148. LIFE INSURANCE—Proof of Death.—It is not neces- 
sary, in an action on a life policy, that the death of the 
insured be proved beyond a reasonable doubt. — Fidel- 
ity Mut. Life Assn. v. Mettler, U. 8. S. C., 22 Sup. Ct. Rep. 
662. 

149. LIMITATIONS OF ACTIONS — Amendment. — An 
amendment to the declaration in an action for personal 
injury, made after limitations had run, held hot to 
change the cause of action or state a new one.—Wolf v. 
Collins, Ill., 63 N. E. Rep. 658. 

150. LIMITATIONS OF ACTIONS — Possession.—The ten- 
year statute of limitations applicable to actions for re- 
lief from fraud or mistake held not to operate to perfect 
the title of the grantee in a voluntary conveyance who 
has never been in possession. — Sewell v. Nelson, Ky., 
67 8. W. Rep. 985. 

151. LIMITATIONS OF ACTIONS — Subrogation. — When 
obligations which are a lien ona homestead are in- 
cluded in a trust deed on the homestead and other 
property, under which the property is sold, but the 
sale is invalid as to the homestead, the claim of the 





purchaser by subrogation to enforce the valid lien 
against the homestead accrues with the- maturitv of 
the trust deed, and is barred in four years thereafter.— 
Hillyer v. Westfall, Tex., 67 8. W. Rep. 1045. 

152. MANDAMUS—Statement of Facts.—A plaintiff, fail- 
ing to present the statement of facts to defendant’s 
counsel until the day before the expiration of the time 
for filing, when it was impossible for counsel then to 
prepare a statement, held not entitled to mandamus to 
compel the court to make out and file the statement.— 
Kruegel v. Nash, Tex., 68 S. W. Rep. 61. 

153. MASTER AND SERVANT — Assumption of Risk. —In 
an action against a master for negligence, the burden 
of establishing an assumption of the risk is on the mas- 
ter.—Dowd v. New York, O. & W. Ry. Co., N. Y., 68 N. E. 
Rep. 541. 

154. MASTER AND SERVANT—Duties of Foreman.—In an 
action by a servant for personal injuries, an instruction 
as to the employer’s obligation to look after the ser- 
vant’s safety held to have been properly refused. — 
Western Stone Co. v. Musical, 111., 68 N. E. Rep. 664. 

155. MASTER AND SERVANT — Negligence. — Where a 
train is made up of log cars, it is negligence for the en- 
gineer to reverse his engine without warning, thereby 
subjecting the brakeman to the danger of being thrown 
off.—Bell v. Globe Lumber Co., La., 31 South. Rep. 994. 

156. MASTER AND SERVANT — Negligence of Superior 
Servant. — Servant’s assumption of risk held not to ex- 
tend to an increased hazard arising from negligence of 
a superior. — Street’s Western Stable Car Line v. Bo- 
nander, IIl., 63 N. E. Rep. 688. 

157. MASTER AND SERVANT — Personal Injuries.—In an 
action by a coal miner for personal iujuries by defect in 
a passageway, held, that the fact that plaintiff notified 
defendant of the defect, and attempted, with others, to 
remedy it, did not relieve the master from liability for 
not furnishing asafe place to work. — Spring Valley 
Coal Co. v. Rowatt, Ill. 63 N. E. Rep. 649. 

158. MASTER AND SERVANT—Physician’s Testimony.— 
A physician cannot, under Rev. St. 1890, § 4659, testify, 
over plaintiff's objections as to what he learned of 
plaintiff's condition while professionally treating him. 
— Haworth v. Kansas City 8. Ry. Co., Mo., 68S. W. Rep. 
lll. 

159. MINES AND MINERS—Mechanic’s Lien.—An allega- 
tion in acomplaint in a suit to foreclose a mechanic,s 
lien heid sufficient to authorize the court to include in 
its decree two mining claims held and operated by de- 
fendant as one mine. — Sly v. Palo Alto Gold Min. Co., 
Washb., 68 Pac. Rep. $71. y 


160. MORTGAGES — Death of Mortgagor. — A power of 
sale in a mortgage cannot be exercised pending admin- 
istration of maker’s estate under an independent ex- 
ecutor, even after the expiration of four years from his 
death. — Swearingen vy. Williams, Tex., 67 8. W. Rep. 
1061. 


161. MORTGAGES—Deed Absolutue in Form.—Where a 
deed absolute on its face was a mortgage in fact, a time 
having been agreed on for redemption, and the mort- 
gagee conveyed, but the premises did not pass into the 
hands of an innocent purchaser, the mortgagor might 
not sue the mortgagee forthe difference between the 
value of the property and the mortgage. — Greenwood 
Building & Loan Assn. vy. Stanton, Ind., 63 N. E. Rep. 
574. 

162. MORTGAGES — Foreclosure.—A decree of foreclos- 
ure of the interest of defendant as prayed for in the 
bill, and excepting from its operation any determina- 
tion as to a paramount title pleaded by defendant, held 
proper. — Equitable Mortg. Co. v. Finley, Ala., 31 South. 
Rep. 985. 

163. MORTGAGES — Interest on Deficiency. — Where a 
receiver in a foreclosure is allowed a small sum of in- 
terest paid on the deficiency decree, the supreme court 
will not re-state the account, to determine whether he 
could have paid the deficiency before such interest ac- 

rued.—Stevens v. Hatfield, Ill., 63 N. E. Rep, 633, 
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164. MORTGAGES — Interest on Prior Incumbrance.—A 
receiver appointed in an action to foreclose a junior 
mortgage has no right to apply the rents to the pay- 
ment of taxes or interest ona senior mortgage.—Ste- 
vens vy. Hatfield, Il, 68 N. E. Rep. 633. 

165. MORTGAGES—Receiver.—An order confirming the 
appointment of a receiver, and his acts in pursuance 
thereof, in a suit to foreclose a second mortgage, held 
conclusive on the first mortgagee, who was a party, or 
his privies, so as to bea defense to an action against 
the receiver for rents and profits collected by him.— 
Anderson v. Riddle, Wyo., 68 Pac. Rep. 829. 


166. MORTGAGES — Subrogation. — First mortgagor, 
after foreclosure, may compel holder of second mort- 
gage, to whom judgment of foreclosure had been trans- 
ferred, to assign judgment and first bond and mortgage 
to him.—Howard v. Robbins, N. Y., 63 N. E. Rep. 530. 

167. MUNICIPAL CORPORATIONS—Defective Sidewalk — 
In action against city for injuries from a defective side- 
walk, an instruction that, if plaintiff did not know of 
the defect, she hada rightto presume the walk ina 
reasonably safe condition, was not open to the criticism 
that it relieved her of any duty to look out for and 
avoid danger.—City of Tayiorville v. Stafford, I1]., 63.N. 
EK. Rep. 624. 

168. MUNICIPAL CORPORATIONS — Presenting Account 
to City. — A complaint in an action against a city for 
goods sold, which fails to allege that plaintiff presented 
his account to the city recorder to be audited, as re- 
quired by Laws 1899, p. 296, § 80, is fatally defective, 
even after verdict. — City of Philomath vy. Ingle, Oreg., 
68 Pac. Rep. 8038. 

169. NEGLIGENCE—Injury to Child.—Owner of a build- 
ing held not liable to one entering by a window and in- 
jured by a dynamite cap, untess he has failed to exer- 
cise such care as might reasonably be expected of a 
person of ordinary prudence. — Ball v. Middlesboro 
Town & Lands Co., Ky., 68 S. W. Rep. 6. 

170. NEGLIGENCE — Personal Injuries.—The use of the 
word “alleged,” in an instruction authorizing a recov- 
ery for injuries caused by the “alleged negligence” of 
defendant, held not prejudicial. — West Chicago St. Ry. 


Co. v. Petters, I1l., 68 N. E. Rep. 662. 
171. NEGLIGENCE — Right of Way. — A railway com- 
pany, which, after building a fence along its right of 


way, erected steps leading over the fence onto property 
owned by third parties, held not liable for injuries due 
to the steps being o it of repair. — St. Louis, I. M. & S. 
Ry. Co. v. Dooley, Ark., 67 5. W. Rep. 1012. 


172. NEW TRIAL — Discretion of Court.—The new trial 
court had right to grant a new trial on grounds within 
its discretion, though they were the same which had 
been previously offered in support of motions for vaca- 
tion of the order setting the cause for trial, and fora 
continuance, which were refused. — Bracka vy. Fish, 
Wash., 68 Pac. Rep. 872. 

173. NEW TRIAL—Inadequacy of Damages.—The court 
will deny a new trial, on the ground of the inadequacy 
ofthe damages awarded by the jury, where there was a 
conflict as to the extent of plaintiff's injury. — Hackett 
v. Shaw, R. 1., 51 Atl. Rep. 1040. 

174. NEW TRIAL — Pleadings. — Where a party files a 
motion for new trial, and specifies the ground thereof, 
and does not specify rulings on evidence as one of such 
grounds, he waives any error connected therewith.— 
Matthews v. Granger, IIL, 63 N. E. Rep. 658. 

175. PARDON—V iolation of Condition.—W here one who 
has been pardoned conditionally violates the condi- 
tion, the pardon thereby becomes of no effect, and the 
enforcement of the sentence without further proceed- 
ings is a mere irregularity, which furnishes no ground 
for the prisoner’s discharge on habeas corpus.—Ew parte 
Brady, Ark., 68 8S. W. Rep. 34. ‘ 

176. PARTIES— Waiver. — Under Rev. St. 1899, § 602, 7 
failure to object by answer or demurrer that the acii 
brought in the name of the wrong party, plaintiff held 











a waiver of the objection. — Barber 
Young, Mo., 65 8. W. Rep. 107. 

177. PARTITION — Costs.— Where a bill for partition 
alleged that one of two cross complainants was dead, 
and that the other claimed some _ interest in the 
property, and on trial it was found, not only that cross - 
complainants were alive, but that they were entitled 
to all the property, complainants should pay all the 
costs.-—Chiivers v. Race, Ll., 63 N. BE. Rep. 701. 

178. PARTITION—Rights of Purchasers.— Where prop- 
erty is sold under a judgment in partition, an objection 
to title, by purchaser, that one of thejoint owners had 
not been made a party, will not be sustained, where bis 
interest was that of a presumptive heir in a succession 
opened in 1877.— Martinez v. Wall, La.,31 South. Rep. 
10238, 

179. PARTNERSHIP — Death of Partner. — Certificates 
of deposits, issued by a banking partnership after de- 
mise of a partner in lieu of certificutes issued before his 
death, held to constitute an obligation against the 
estate of the deceased partner. — Henry v. Caruthers, 
111, 68 N. BE. Rep. 629. 

180. PARTNERSHIP—Evidence.—In an action to charge 
defendant as a partner, a newspaper article stating that 
he was such partner, based on an interview with de- 
fendant, held admissible. — Stevens v. Walton, Colo., 
68 Pac. Rep. 834. 

1Sl. PAYMENT — Burden of Proof. — Defendant’s evi- 
dence in an action for debt, commenced in «a justice 
court and tried without an answer being filed, held 
not an admission of contracting a debt, which would 
relieve palintiff from the burden of proving the debt.— 
Jones v. Durham, Mo., 67 8. W. Rep. 976. 

182. PHYSICIANS AND SURGEONS — Certificate to Prac- 
tice.—Board of dental examiners held not vested with 
discretion to refuse a certificate to an applicant who 
presents a diploma from a dental college authorized by 
law to issue same, but may refuse a certificate without 
proof that the diploma is gennine or was issued by a 
dental college authorized to do so.—Smith v. Kentucky 
State Board of Dental Examiners, Ky., 67 5. W. Rep. 999. 

183. PLEADING— Complaint — A complaint which in- 
corporates by reference certain paragraphs set forth 
in the first cause of action, in subsequent causes of ac- 
tion is not bad ondemurrer. — Sly vy. Palo Alto Gold 
Min. Co., Wash., 68 Pac. Rep. 871. 

184. PLEADING—Denying Execution. — Plaintiff need 
not deny under oath execution of writings set up in 
answer as defensive matter.—Stevens vy. Equitable Mfg. 
Co., Tex., 678. W. Rep. 1041. 

185. PLEADING— Warranty. — In an action for breach 
of warranty that a jack sold plaintiff was an “average 
foaler,” if well cared for, allegations of the complaint 
that the jack was well cared for, as required by the 
warranty, were not mere conclusions. — Ash vy. Beck, 
Tex., 68S. W. Rep. 53. 

186. PRINCIPAL AND AGENT—Apparent Authority.—An 
agent, in charge of a business with power to sell, col- 
lect therefor, and buy goods ordered and not in stock, 
held not, as matter of law, without apparent authority 
to puy for the goods so bought by indorsing checks of 
his principal. — Graton & Knight Mfg. Co. v. Redels- 
heimer, Wash., 68 Pac. Kep. 579. 


187. PRINCIPAL AND AGENT—Executing Conveyance.— 
Where one has no interest in land, save under a power 
to sell, his deed in hisown name, conveying his inter- 
est, passes the title to the owner.— Hunter vy. Eastham, 
Tex., 67 8. W. Rep. 1080, 

188. PRINCIPAL AND AGENT—Violation of Instructions. 
—If an agent, directed to loan money to a third party 
and to take as security a deed of trust, violates his in- 
structions by inciuding in the trust deed a note owned 
by the third party to himself, without his principal's 
knowledge or consent, the latter may ignore the deed 
of trust and look to the agent for the money loaned. — 
Marshall v. Ferguson, Mo., 67 8. W. Rep. 935. 

189, PROCESS—Service by Publication.—Act March 16, 
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1n48, (Pasch. Dig. arts. 25, 26), construed, and held to 
warrant service by publication of unknown heirs in the 
first instance, even though their ancestor had never 
been himself a party tothe suit. — Kilmer v. Brown, 
Tex., 67S. W. Rep. 1090. 

199. PUBLIC LANDS—Boundary Cases —Under Rev. St. 
art. 4269, a county, by an office survey of school lands, 
shown by the field notes to include all the lands be- 
tween other surveys, acquires title thereto, though the 
distances will not include all such lands, — Stewart v. 
Coleman County, Tex., 67 S. W. Rey. 1016. 


191. PUBLIC LANDS — Confirmation of Title to Over- 
plus.—A Mexican grant can be confirmed only to the 
extent of four sitios, which under the laws in force at 
the time of the sale in proceedings to obtain the grant, 
it could not exceed.—United States v. Green, U.S. 8. C., 
22 Sup. Ct. Rep. 640. 

192. PUBLIC LANDS — Indian Cession. — The state of 
Minnesota has no interest in the lands included in the 
cession by the Chippewa Indians in Minnesota of their 
interest in unsurveyed and unallotted lands, whose fee 
was in the United States, subject to the Indian right of 
occupancy. — State of Minnesota v. Hitcheock, U.S. S. 
C., 22 Sup. Ct. Rep. 650. 

198, PUBLIC LANDS — Premature Application to Pur- 
chase.—Where various applications to purchase leased 
school lands were all premature, because made before 
the expiration of the lease, but one of the applicants 
filed another application after the expiration of the 
lease, he was entitled to the land, though his first ap- 
plication was not prior to that of the other premature 
applicants.—Corbin v. McGee, Tex., 67 8S. W. Rep. 1068. 


194. QUIETING TITLE—Burden of proof. — On a bill to 
quiet title, the burden held on complainant, claiming 
under conveyances from her husband which! are 
attacked as fraudulent, to show her title and possession 
as alleged. — Collier v. Carlisle, Ala., 31 South. Rep. 970. 


195. RAILROADS — Crossing.— Where plaintiff was in- 
jured as he drove down a grade on a road on defend- 
ant’s right of way neara railroad crossing, the ques- 
tions of negligence in maintaining the approach and 
plaintiff's contributory negligence were for the jury. 
—Camp v. Wabash R. Co., Mo., 68 8S. W. Rep. 9%. 

19%. RAILROADS—Kjection of Trespasser.—The court 
properly refused to instruct that if defendant's brake- 
man put plaintiff's intestate, a trespasser, off the train 
maliciously, and not inthe discharge of his duty as 
brakeman, the jury should find for the defense. — Illi- 
nois Cent. R. Co. v. McManus’ Adm’x, Ky., 67 S. W. Rep 
1000. 

197. RAILROADS—Fencing Track.—In an action against 
a railroad company for damages for animals killed by 
being struck by a train, evidence held to show that the 
opening in the fence of the railroad right of way, 
through which the animals went on defendant’s track, 
was one of mere convenience to the adjacent land- 
owner.—International & G. N. R. Co. vy. Richmond, 
Tex., 67S. W. Rep. 1029. 

198. RAILROADS—Injuries at Crossing.—A_ railroad 
company’s flagman at a street crossing, failing to be on 
guard as a traveler approaches the crossing, and giving 
no signal until the traveler is in great danger, is guilty 
of negligence.—Edwards v. Chicago & A. R. Co., Mo., 67 
5S. W. Rep. 950. 

199. RAILROADS—Injury to Persons on Track.—Con- 
tributory negligence held not available as a defense 
where those in charge of defendant railroad company’s 
train discovered plaintiff on the track in time to avoid 
injuring him.—Law v. Missouri, K. & T. Ry. Co. of Texas, 
Tex., 67S. W. Rep. 1025. F 

200. RAILROADS—Operation of Coal Bins —In action 
for injuries from maintenance of coal bins by railroad, 
there can be no recovery, untess there was damage to 
plaintiff's property from the manner of operation of the 
bins, and no recovery tor damage caused by trains 
passing on the track by plaintiff's house.—Louisville & 
N R Co. v. Walton, Ky., 678. W. Rep. 988. 





201. RAILROADS—Toll Bridge.—Persons using the high- 
way of a bridge are charged with notice of the right of 
the bridge company, in operating its trains over the 
bridge, to make all usual and reasonable noises inci- 
dent thereto, and they must act for their own safety 
with reference to such right.—Kentucky & I. Bridge 
Co.’s Receivers v. Montgomery, Ky., 67 8. W. Rep. 1008. 

202. RAILROADS—Trespasser.—A_ railroad company 
held not required to use care, or give warning of ap- 
proaching cars, to a trespasser in its yards, in the 
absence of kuowing of his presence on the track.— 
Missouri, K. & T. Ry. Co. of Texas v. Cowles, Tex., 675. 
W. Rep. 1078. ; 

203. REAL ACTIONS—Petitory Action.—A suit by a 
seized debtor or his assignee against the purchaser at 2 
judicial sale to annul the sale is not a petitory action.— 
Viguerie v. Hall, La., 31 South. Rep. 1019. 

204. RECEIVERS—Collateral Attack.—Order appointing 
and authorizing act of receiver must be corrected by 
appeal or motion, and not by collateral attack.—Platt 
v. New York & 8S. B. Ry Co.,N. Y., 63 N. E. Rep, 532. 

205. REFORMATORIES—Transfer to  Penitentiary.— 
Where persons in the reformatory are transferred to the 
penitentiary under section 15o0f the reformatory act, as 
amended June 9, 1897, and are subsequently returned to 
the reformatory, that the transfer to the penitentiary 
was illegal, owing to the unconstitutionality of section 
15, does not entitle them to their discharge.—People v. 
Mallary, IIl., 63 N. E. Rep, 508. 

206. REMAINDERS—Limitations.—The statute of limita - 
tions will begin to run on the death of a life devisee, 
conveying the tract set apart to him in partition pro- 
ceedings, as against his heirs as remainder-men.— 
Peterson v. Jackson, IIL, 6% NE. Rep. 643. 

207 REMAINDERS—Sale for Re-investment.—Where 
land held by a mother for life, remainder to her chil- 
dren, could be sold at a particular time for a special 
purpose at a price greatly in excess of its market value 
for any other purpose, the chancellor was authorized to 
order a sale for reinvestment. — Kuhn v. Kuhn, Ky., 
68 8. W. Rep. 16. 

208. REPLEVIN—Judgment not in Alternative.— Where, 
in replevin, it is shown that the property was held by 
defendant under an attachment and sold thereunder, a 
judgment for plaintiff for the value of the property 
should not be reversed, on the ground that it was 
irregular, because not in the alternative.—Cathey v. 
Bowen, Ark., 68 S. W. Rep. 31. 

209. REVIEW—Remedy by Appeal.—The superior 
court has no jurisdiction to issue writ of review to bring 
before it proceedings of a police justice, there being 
remedy by appeal.—State vy. Lockhart, Police Justice of 
City of Port Townsend, Wash., 68 Pac. Rep. S94. 


210. ROBBERY—Evidence.—When the testimony of the 
person robbed is positive as to the identity of the rob- 
ber, it was not error to deny a motion for a new trial on 
the ground that conviction was against the weight of 
evidence.—Schroeder v, People, Ill., 62 N. E. Rep. 678. 

211, SALES—Absolute or Conditional.—Contract of sale 
construed, and held absolute, and not conditional, and 
that under it title had passed to the purchaser, and the 
property could not be attached by creditors of the 
seller.—Wells v. McNerney, Conn., 51 Atl. Rep. 1064. 

212. SALES—Burden of Proof.—Burden of proof that 
an exclusive market, stipulated for in contract of sule 
by plaintiff to defendant, included defendant’s custom- 
ers outside the town in which he had his store, held to 
be on him, with burden on plaintiff to prove that a sale 
by him in such town was assented to by defendant.— 
Springfield Seed Co. v. Walt, Mo., 67S. W. Rep. 938. 

213. SALES—Conclusiveness.—Terms of a contract, 
being detinitely settled, held not affected by an order 
which plaintiff misconstrued, shipping goods not 
according to the previous correspondence, but in 
accordance with his misconception of the order,— 
Bellaire Stove Co, vy, Midland Steel Co,, Ohio, G8 N. EB, 
Rep. 587. 
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214. SALES—Cutting Trees.—Where defendant illegally 
cut timber from plaintiff's land and sold it to a third 
person, and plaintiff sequestered the timber, held, the 
third person had acquired no rights therein as against 
plaintiff.—Guarantee Trust & Safe Deposit Co. v. 
Holsell, La., 31 South. Rep. 999. 

215. SCHOOLS AND SCHOOL DISTRICTS—Appropriation 
of School Monies for Public Library.—A tax levied and 
collected by the common council of a city for school 
purposes cannot be appropriated by act of the legisla- 
ture to maintain a publie library, which is open to the 
pupils of the common schools only asa part of the 
general public.—Board of Education of City of Coving- 
ton v. Board of Trustees of Public Library of City of 
Covington, Ky., 68S. W. Rep. 10. 

216. SCHOOLS AND SCHOOL DtIstTRICTS—Interest on 
Deposits.—The treasurer of the school district, who, 
under Rev. St. § 6841, deposits its funds in a bank 
which allows interest on the average balance of the 
deposit, must account for the same to the school dis- 
trict.—Eshelby v. Board of Education of Schoo! Dist. of 
Cincinnati, Ohio. 62 N. E. Rep. 586. 

217. SEQUESTRATION—Failure to Amend.—The court 
should quash a writ of sequestration issued on an 
affidavit for four plaintiffs, when the suit is for six, and 
when the plaintiffs failed to amend.— White v. Simon- 
ton, Tex., 678. W. Rep. 1073. 

218. SHERIFFS AND CONSTABLES—Liability for Selling 
Property Under Execution —A sheriff held not liable 
for selling property under execution, though he had 
been notified that defendant had been restrained by 
garnishment from paying the juadgmeut.—Gostineau v. 
Sanders, Ky., 685. W. Rep. 5. 


219. STATUTES—Construction of Statute.—The maxim, 
*“ Expressio unius est exclusio aiterius,’ should be applied in 
the interpretation of a statute only where it points to 
the legislative intent.—McFarland v. Missouri, K. & T. 
Ry. Co., Mo., 68 8. W. Rep. 105. 

220. STREET RAILROADS—Regulation of Speed —In an 
action against a street railway company for personal 
injuries, an instruction ignoring the duty of defendants 
to have its cars under such control as to avoid collisions 
at crossings was properly refused.—West Chicago St. 
Ry. Co. v. Petters, IL, 68 N. E. Rep. 662. 

221. TAXATION—Sale for Taxes —Where land, contain 
ing several legal subdivisions and owned by two per- 
sons in severalty, is assessed to unknown owner, and 
sold for taxes to one of the owners in solido, the sale 
confers no title —Howell v. Shannon, Miss., 8L South. 
Rep. 965. 

222. TAXATION—Tax Deed.—A decree setting aside a 
tax deed, fixing no time within which complainant shall 
pay the sum awarded defendant for taxes, etc., and 
making no provisions for disposition of the bill in case 
such sum is not paid, is erroneous.—Glos vy. Cratty, IIL, 
63 NE. Rep. 690. 

223. ToRTS—Malicious Prosecution.—Where a person 
by his fault causes damage to another, either by bis act 
or his negligence, he is obliged to repair it.—Lange v. 
Illinois Cent. R. Co., La., #1 South. Rep. 1003. 

224. TRIAL—Instruction, — Where an instruction be 
gins, “If the jury believe from tlfe evidence,” ete , it is 
unnecessary to iuform the jury in each succeeding sen- 
tence that they must find from a preponderance of the 
evidence.—Village of Altamont v. Carter, [11., 63 N. EB. 
Rep. 613. 

225. TRIAL—Persoval Injuries.—Where, in an action 
for personal injury, there is evidence in the case which, 
if believed by the jury, fairly tends to support plaintiff's 
right to recover, the court does not err in refusing to 
take the case from the jury.—Wolf v. Collins, IIL. 6% N. 
Kk. Rep. 68s. 

Right to Open and Close.—Where, on the 


226. TRIAL 
trial of a landowner’s appeal from an award, he admits 
the company’s right to condemn the land, be is entitled 
to open and conclude the argument.—Calvert, W. & b. 
V. Ry. Co. v. Smith, Tex., 68S. W. Rep. 68. 





227. TRusts—Purchasers for Trust Estate.—Credltor 
selling merchandise to trustee held entitled to look to 
the trust estate for payment therefor. — Wadsworth, 
Howland & Co. v. Arnold, R. 1., 51 Atl. Rep. 1041. 

228. VENDOR AND PURCHASER — Ratification.—Reten 
tion of purchase-money notes by owner held, under the 
circumstances, not a ratification of sale of realty by un- 
authorized individual.—Bromley v. Aday, Ark., 68 8. W. 
Rep. 32. 

229. WATERS AND WATER COURSES — Contract with 
Water Company. — Failure of water company to extend 
its mains, in absence of the demand therefor by the 
borough, provided in the contract, held no justification 
for erection by borough of works of its own. — Bennett 
Water Co. v. Borough of Millvale, Pa., 51 Atl. Rep. 109s, 

230. WATERS AND WATER COURSES — Submergence.— 
Where a point inthe Mississippi river was gradually 
submerged, and thereafter the land reappeared, the 
doctrine of reappearance of land after submergence 
controls.—Hughes v. Birney’s Heirs, La., 32 South. Rep. 
50. 

231. WHARVES — Liability for Injury. — A company at 
whose wharf a vessel was unloading cargo for it held 
liable for injury to her by its superintendent removing 
her toa dangerous place, without knowledge of her 
master. — Smith v. Yellow Pine Co., U.8.C.C of App., 
Second Circuit, 114 Fed. Rep. 99. 

232. WILLS — Absolute Estate in Widow. — Where a 
testator devised all his estate to his wife, and then pro 
vided that, whenever she “or her administrator agreed 
to dispose of the real estate,” it should be devised to 
certain other persons, the widow took an absolute es- 
tate.—Leonard v. Huinmel, Ky., 65 8. W. Rep. 19. 

233, WILLS — Alteration. — The presuinption that ap 
parent alteration in will was made after the execution 
ofthe will may be overcome by evidence that it was 


made before the execution. — Ward v. Wilcox, N. J., 51 
Atl. Rep. 1094. 
234. WILLS—Designation of Beneficiaries. — Will de- 


vising property to all testator’s kin in Louisiana and 
Texas held to include relatives of the half blood. — 
Lusby v. Cobb, Miss., 32 South. Rep. 6. 

235. WILLs—Life Estates. — Deeds of remainder-men 
in fee after a life estate, the remainder-men having not 
survived life tenant, held to have passed the fee. — 
Acree v. Dabney, Ala., 32 South. Rep 127. 

236, WILLS— Misdescription of Devise — A devise of 
ailthe remainder of testator’s real estate in a desig- 
nated county, followed by an erroneous description, 
held a devise of the real estate actually owned by the 
testator.—Peterson v. Jackson, IIL, 63 N. E. Rep. 648. 

227. WILLS — Transfer Tax. -—- Gift of 
estate for charitable purposes held 
transfer tax.—/n re Graves’ Estate, N. 
787. 


remainder of 
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238. WITNESSES — Competency. — Husband held not 
disqualified, under Code Civ. Proc. § 829, from testifying 
in behalf of his wife as to promise given her that mort- 
gage should be her property after decedent’s death.— 
Bouton v. Welch, N. Y., 68 N. E. Rep. 539. 

239. WITNESSES—Opportunity to Explain. — In an ac 
ition by an indorsee against the maker of a note, it Was 
error to admit in’ evidence statements made by the 
original payee since its transfer, tending to discredit 
plaintiff's title as indorsee, though for the mere pur- 
pose of impeaching the payee’s testimony, where he 
was not given any opportunity to explain them, as re- 
quired by Code Civ. Proc. § 2052.—Sinkler v. Siljan, Cal., 
68 Pac. Rep. 1024. 

240. WITNESSES—Supporting Credibility.—On a crim- 
inal prosecution, where a conviclion could not have 
been had without the testimony of a certain witness, it 
was reversible error to permit the state to support his 
credibility by showing, on his examination-in-chiet, 
statements by bim toothers out of court and in the 
absence of defendant. — Johnson vy. State, Miss., 52 
Suuth. Rep. 49. 








